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“The law should encourage intelligent discussion of possible remedies for what every American 

can recognize as an ongoing national tragedy.” 
i
  

These words, written by former Supreme Court Associate Justice John Paul Stevens shortly after 

the Sandy Hook killings, refer to the tragedy of gun violence.  

The American Bar Association has seen some use the Second Amendment to attempt to stifle 

this ‘intelligent discussion.”  While we respect reasoned views of all on the matter of gun 

violence, we reject the notion that the Second Amendment bars efforts to stem gun violence. 

This paper describes the ABA’s policies related to gun violence and summarizes how the 

majority of courts, following the seminal 2008 Supreme Court case of District of Columbia v. 

Heller, have similarly concluded that a wide variety of laws  to address gun violence are 

constitutionally permissible.   

 

America’s Epidemic of Gun Violence 

The United States is plagued by gun violence.  Over 100,000 people are victims of a gunshot 

wound each year and more than 30,000 of those victims lose their lives.
ii
  In 2013, the most 

recent year for which data is available, firearms killed 33,636 Americans – an average of more 

than 92 deaths each day – including 11,208 homicides, 21,175 suicides, and 505 unintentional 

firearm deaths.
iii

  

Children and young people are particularly vulnerable to gun violence. In 2013, children and 

young people under the age of 25 accounted for 36% of all firearm deaths and injuries.
iv

 The 

presence of a gun also increases the likelihood of death in incidents of domestic violence,
v
 raises 

the probability of fatalities among those who attempt suicide,
vi

 and disproportionately harms 

communities of color. In 2013, African Americans suffered over 57% of all firearm homicides, 

even though they make up only 13% of the population.  Moreover, firearm homicide is the 

leading cause of death for African American males ages 15-34.
vii

 

In addition to the grave physical and emotional toll gun violence takes on individuals and 

communities nationwide, gun-related deaths and injuries burden the American public with 

overwhelming economic costs.  Medical costs alone have been estimated at $2.3 billion annually, 

half of which are borne by taxpayers.
viii

  When all direct and indirect medical, legal and societal 

costs are included, the estimated annual cost of gun violence in the United States amounts to 

$100 billion.
ix

 



Guns also play an enormous role in crime in America.  In 2011, firearms were used to commit 

over 470,000 violent crimes, and approximately 70% of all homicides that year were committed 

with a gun.
x
 

 

The ABA’s Long History of Support for Sensible Laws to Reduce Gun Violence 

For nearly 50 years, the ABA has acknowledged the devastation caused by gun violence in our 

society and expressed strong support for meaningful reforms to our nation’s gun laws.  Since 

1965, the ABA House of Delegates has considered and approved nearly 20 separate resolutions 

aimed at reducing firearm-related deaths and injuries. Those resolutions have included a variety 

of policy recommendations to fill dangerous gaps in federal and state gun regulations, including 

support for laws to prohibit gun possession by felons and domestic abusers, require background 

checks on all gun purchasers, ban assault weapons, and regulate guns as a consumer product.  

Other ABA resolutions have not related to “gun laws” as such; rather, they have expressed the 

ABA’s support for other strategies to reduce gun violence, such as school-related programs that 

include peer mediation and firearm safety education.
xi

 Some of these proposals have been 

adopted or enacted into law; others have not. 

   

As discussed below, the courts have held that the Second Amendment to the U.S. Constitution is 

consistent with a wide variety of laws to reduce gun-related deaths and injuries in our nation.  

Nevertheless, the ABA recognizes that confusion exists among the public, even among many 

lawyers, regarding whether the Second Amendment provides an obstacle to sensible laws.  In its 

role as the nation’s preeminent legal organization, the ABA seeks to educate its members, as 

well as the public at large, about the true meaning of the Second Amendment.  Coincidentally, as 

the ABA was researching this issue, so was a Task Force on Gun Violence of the New York 

State Bar. In its draft report of January 2015, the Task Force also concluded that “[e]ven with 

much unsettled about the precise contours of the Second Amendment, we expect most forms of 

state and federal gun regulation will be upheld under the developing post-Heller case law.”
xii

 

 

The Second Amendment: No Barrier to Common Sense Laws to Reduce Gun Violence 

“A well regulated Militia, being necessary to the security of a free State, the right of the people 

to keep and bear Arms shall not be infringed.” 

The Heller Decision 

In 2008, in District of Columbia v. Heller, 554 U.S. 570 (2008), a divided U.S. Supreme Court 

held for the first time that the Second Amendment protects a responsible, law-abiding citizen’s 

right to possess an operable handgun in the home for self-defense.  In a 5-4 ruling, the Court 

struck down Washington, D.C. laws prohibiting handgun possession and requiring that firearms 

in the home be stored unloaded and disassembled or locked at all times. 

 

The Heller decision was a dramatic departure from the Supreme Court’s previous interpretation 

of the Second Amendment in U.S. v. Miller, 307 U.S. 174 (1939), which held that the right 



guaranteed by the Constitution was related to a well-regulated militia.  For almost 70 years, 

lower federal and state courts had relied on and ruled consistently with the Miller decision to 

reject hundreds of challenges to our nation’s gun laws.   

 

Although the Heller decision established a new individual right to “bear arms,” the Supreme 

Court made clear that the Second Amendment should not be understood as conferring a “right to 

keep and carry any weapon whatsoever in any manner whatsoever and for whatever purpose.”  

The Court concluded that the Second Amendment does not bar a broad range of limitations on 

who may possess firearms, what kinds of firearms they may possess, or where they may possess 

them.  

 

In Heller, the Court identified a non-exhaustive list of “presumptively lawful regulatory 

measures,” including “longstanding prohibitions” on firearm possession by felons and the 

mentally ill, as well as laws forbidding firearm possession in sensitive places such as schools and 

government buildings, and imposing conditions on the commercial sale of firearms.
xiii

  The Court 

also noted that the Second Amendment is consistent with laws banning “dangerous and unusual 

weapons” not in common use, such as M-16 rifles and other firearms that are most useful in 

military service.  In addition, the Court declared that its analysis should not be read to suggest 

“the invalidity of laws regulating the storage of firearms to prevent accidents.”
xiv

 

 

In 2010, in McDonald v. City of Chicago, 561 U.S. 742 (2010), the Supreme Court held in 

another 5-4 ruling that the Second Amendment applies to state and local governments in addition 

to the federal government.  The Court reiterated in McDonald that a broad spectrum of laws to 

reduce gun violence remain constitutionally permissible. 

 

Post-Heller Litigation 

In the wake of Heller and McDonald, lower courts have been flooded with lawsuits claiming that 

various federal, state, and local firearms laws violate the Second Amendment.  Nearly all of 

these claims have been rejected. Courts across the country have upheld numerous common sense 

laws to reduce gun-related deaths and injuries, including those regulating: 

 Possession of Firearms by Criminals 

o Prohibiting possession of firearms by felons
xv

 

o Prohibiting possession of firearms by domestic violence misdemeanants
xvi

  

o Prohibiting possession of firearms by an individual who is under indictment for a 

felony
xvii

  

o Prohibiting possession of firearms during the commission of a crime
xviii

 

 

 Firearm Ownership 

o Requiring background checks for private firearm transfers
xix

 

o Requiring registration of all firearms
xx

 

o Requiring an individual to possess a license to own a handgun
xxi

 

o Requiring handgun permit applicants to pay a $ 340 fee every three years
xxii

 

o Prohibiting the sale of firearms to individuals who do not reside in any U.S. state
xxiii

 

 



 Possession of Firearms in Public 

o Requiring an applicant for a license to carry a concealed weapon to show “good 

cause,” “proper cause,” or “need,” or to otherwise qualify as a “suitable person”
xxiv

 

o Requiring an applicant to submit affidavits evidencing good character
xxv

 

o Prohibiting the issuance of a concealed carry permit based on a misdemeanor assault 

conviction
xxvi

 

o Requiring an applicant to be a state resident
xxvii

 

o Requiring an applicant for a concealed carry license to be at least twenty-one years 

old
xxviii

 

o Allowing the revocation of the permit if law enforcement determines that the permit 

holder poses a material likelihood of harm
xxix

 

 

 Firearm Safety 

o Requiring the safe storage of handguns in the home
xxx

 

o Prohibiting the possession of a firearm while intoxicated
xxxi

 

 

 Particularly Dangerous Weapons 

o Forbidding the possession, sale, and manufacture of assault weapons and large 

capacity ammunition magazines
xxxii

 

o Prohibiting the sale of “particularly dangerous ammunition” that has no sporting 

purpose
xxxiii

 

 

 Firearm Possession By Other Dangerous Individuals 

o Prohibiting the possession of firearms by individuals who have been involuntarily 

committed to a mental institution
xxxiv

 

o Prohibiting possession of firearms by an unlawful user of a controlled substance
xxxv

  

o Prohibiting possession of firearms by individuals subject to a domestic violence 

restraining order
xxxvi

 

o Authorizing the seizure of firearms in cases of domestic violence
xxxvii

 

 

 Conditions on the Sale of Firearms 

o Requiring a gun dealer to obtain a permit and operate its business greater than 500 

feet from any residential area, school, or liquor store
xxxviii

 

o Prohibiting the sale of firearms and ammunition to individuals younger than twenty-

one years old
xxxix

 

 

 Firearms in Sensitive Places 

o Prohibiting the possession of firearms within college campus facilities and at campus 

events
xl

 

o Prohibiting the carrying of a loaded and accessible firearm in a motor vehicle
xli

 

o Forbidding possession of a firearm in national parks
xlii

  

o Prohibiting the possession of firearms in places of worship
xliii

  

o Prohibiting the possession of firearms in common areas of public housing units
xliv

 

o Prohibiting the possession of guns on county-owned property
xlv

 

 

 Regulation of Firing Ranges
xlvi

 



o Requiring firing range patrons to be at least 18 years of age 

o Requiring that ranges not be located within 500 feet of sensitive locations 

o Construction requirements, including bullet-proof windows and doors, noise limits, 

plumbing and electrical requirements. and separate/interlocked ventilation systems 

o Requiring that a range master be present at all times
xlvii

 

 

 

Although more than 900 post-Heller decisions have upheld a wide variety of regulations to 

reduce gun violence,
xlviii

 there have been a few rulings striking down certain types of firearms 

laws.  The Seventh Circuit struck down Illinois’ complete ban on the public carrying of 

weapons,
xlix

 and also enjoined enforcement of a Chicago ordinance banning firing ranges within 

city limits where range training was a condition of lawful handgun ownership.
l
  A district court 

in the Seventh Circuit struck down a Chicago law banning the transfer of firearms except 

through inheritance, but explicitly reiterated that cities and states have broad authority to regulate 

the commercial sale of firearms, including limits on the locations where dealers may operate.
li
 In 

addition, a district court struck down Washington, D.C.’s prohibition on all public carrying of 

firearms,
lii

 and a divided panel of the Ninth Circuit struck down a San Diego County policy 

requiring an applicant for a permit to carry a concealed firearm to demonstrate “good cause” 

beyond a general desire for self defense.
liii

 Nonetheless, decisions striking down laws on Second 

Amendment grounds are quite rare. 

 

Finally, since issuing its opinions in Heller and McDonald, the Supreme Court has repeatedly 

declined to hear new cases raising Second Amendment challenges.  In fact, the Supreme Court 

has denied cert in over 60 cases, all of which involved a lower court decision rejecting a Second 

Amendment challenge.
liv

  

 

 

Conclusion 

 

In short, the U.S. Supreme Court and lower courts have made clear that the Second Amendment 

is consistent with and does not bar a broad array of sensible laws to reduce gun violence.  Our 

nation’s courts have repeatedly found that the types of laws supported by the ABA and 

introduced by legislators across America do not run afoul of the Constitution.  

 

ABA members, as well as other legal professionals and the public at large, should feel confident 

knowing that the Second Amendment is not an obstacle to the legal reforms our country so 

clearly needs to combat firearm-related deaths and injuries in America. 
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content/uploads/2013/09/Post-Heller-Litigation-Summary-November-2014.pdf 
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