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Reporter's Notebook: Canada
By Glen McGregor

As a Conservative Party candidate in Canada's 2006 federal election, criminal lawyer Sam Goldstein
was considered a long shot to become a Member of Parliament (MP). His urban electoral district in
Toronto had leaned toward left-wing or centrist candidates in the previous four elections. Goldstein's
opponents included a three-term incumbent MP and a popular former city councilor. 

Goldstein's campaign didn't begin with much money to spend. Partway through the campaign,
however, his camp was involved in a financial transaction that would pique the interest of Elections
Canada, the agency that supervises the country's federal elections.

The Conservative Party's national campaign in Ottawa transferred Can$49,989 (US$47,758) into
Goldstein's campaign account on December 28, 2005. The funds didn't stay there long. Six days later,
all the money was transferred back to the party. The reason for the transaction was listed a broadcast
advertising purchase. 

As expected, Goldstein was badly defeated in the election. Still, the Conservative Party won a narrow
national victory, which saw its leader, Stephen Harper, sworn in as the 22nd Prime Minister of
Canada. 

A campaign platform built on shaky ground

More than two years later, on a sunny Tuesday morning in April 2008, investigators from the
Commissioner of Elections office made a surprise visit to Conservative headquarters in downtown
Ottawa. Officials were accompanied by forensic specialists from the Royal Canadian Mounted Police
(RCMP), and they had search warrants. The allegation? That the Conservative Party had broken the
rules during the election that brought the party to power.

Investigators were looking into claims that the party had manipulated election finance rules by using a
series of wire transfers. These transfers — allegedly coordinated by officials at Conservative
headquarters — moved money between the party's national campaign and the bank accounts of 67 of
its candidates, Sam Goldstein among them. Boxes of documents and computer equipment were taken
during the raid. 

It is ironic that Stephen Harper and the Conservative Party found themselves accused of breaking
rules in an election campaign that they had won for their promises of more government integrity and
ethical behavior. 

The previous years under Liberal Party rule were marred by a corruption scandal that saw about
Can$150 million (US$143 million) given to Liberal-friendly marketing and advertising firms, sometimes
for no work. The money was supposed to be spent to raise awareness of Canada in Quebec after
voters there narrowly defeated a referendum to secede from the country. 

During the campaign for the 2006 elections, Harper and the Conservative Party capitalized on this
scandal. Their campaign platform promised a comprehensive overhaul of government ethics. The
Conservative government's first piece of legislation after the election was the Federal Accountability
Act. This law included tighter rules for lobbyists, a ban on corporate and union donations to political
parties, and provisions to protect whistle-blowers who expose government wrongdoing. 

Your tab or mine? The in-and-out affair

Canadian law caps the amount of money a political party can spend during an election campaign.
There are also separate limits separate limits for each candidate in of all the nation's 308 electoral
districts. 

According to Elections Canada, the Conservative Party shuttled money into candidates' campaigns.
Those campaigns, like Sam Goldstein's, then turned around and moved the money back to the
national party as radio and television advertising buys. In most cases, the money from the party flowed
into the candidate's accounts for only a few days before it was sent back. These transfers gave the
controversy its name: the "in-and-out" affair. 



Using these transactions, the Conservatives appear to have passed on the cost of Can$1.3 million
(US$1.2 million) in advertising expenses to its candidates. The total amount was not particularly large
by campaign advertising standards. However, who claimed the cost was critical. If the advertising
dollars were claimed as expenses by the national Conservative Party, it would have exceeded the
Can$18.3 million (US$17.4 million) spending limit. But by having individual candidates say they spent
the money, the national party would be in the clear. 

Breaking the election spending cap is a serious breach of the elections law, punishable by fines or
even prison terms for guilty officials. 

The Conservatives said the transactions were perfectly legal and were practiced by candidates of
other political parties, including the Liberals. Goldstein denied any wrongdoing. The Conservatives
brought a lawsuit to the Federal Court of Canada accusing the Chief Electoral Officer of
misinterpreting the law. 

Elections Canada referred the "in-and-out" matter to the Commissioner of Elections, an investigative
officer who probes alleged violations of the elections law and who can ultimately pass the case on to
prosecutors who can press charges. It was on the election commissioner's behalf that officials raided
Conservative Party headquarters. 

The brash move angered Conservative MPs, who alleged that Elections Canada was biased, even
though it was supposed to be a neutral agency. 

But more questions were arising about the Conservative Party's ethical conduct after a biography of a
former MP hit bookstores. 

A dying man's recollections

Shortly before his death from skin cancer in 2005, Chuck Cadman, an independent MP, cast a crucial
vote in Parliament to keep the governing Liberal Party's minority government in power. His one vote
could have brought Parliament down and forced a new election, with the possibility of a new ruling
party. 

In a posthumously published biography, Cadman's wife says her ailing husband had been offended by
a Conservative Party strategist's offer before the critical vote. She says Cadman told her, sometime
later, that Conservatives had privately approached him with an offer of a Can$1 million (US$955,292)
life insurance policy in exchange for his help bringing down the government.

If the story in the biography is true, other political parties said, the offer of life insurance to a terminally
ill man was an attempt to bribe an elected official into changing his vote. 

Conservatives denied there had been any life insurance offer made. They pointed to recorded
television interviews conducted with Cadman before his death in which he said he'd been offered no
enticements to change his vote. An RCMP investigation found there was no evidence to support the
bribery charges.

The Conservatives brought a libel lawsuit against the Liberal Party for alleging their leader, Stephen
Harper, knew about Cadman's bribe offer. 

Airbus or ethics bust?

While the Conservatives attempted to manage their own ethics eruptions, the conduct of a past prime
minister with ties to the Conservative Party came under renewed scrutiny in 2007.

For several years, the Canadian government had been trying to extradite former arms dealer and
lobbyist Karlheinz Schreiber to Germany, where he faced charges of bribery, fraud and tax evasion.

In 1995, Schreiber emerged as a key figure in an investigation into the national airline's (Air Canada)
purchase of 34 Airbus passenger jets during the 1980s. Of particular interest was Schreiber's
relationship with Canadian politicians, including that with former Prime Minister Brian Mulroney, leader
of the Progressive Conservative Party of Canada, which later amalgamated into the current
Conservative Party.

In 1995, two years after leaving office, Mulroney filed a libel suit against the Liberal government that
succeeded him. Mulroney claimed his reputation had been damaged by a letter sent by Canadian



succeeded him. Mulroney claimed his reputation had been damaged by a letter sent by Canadian
Department of Justice officials to Swiss authorities seeking banking information. The letter said
Mulroney was being investigated for allegations that he had taken bribes for the Airbus purchase. The
Liberal government eventually apologized and paid Mulroney Can$2.1 million (US$2 million) in
compensation.

With his extradition looming in 2007, Schreiber went public with new allegations about his past
relationship with Mulroney. Schreiber claimed he had paid the former prime minister Can$300,000
(US$286,443) in cash for Mulroney's help selling light-armored vehicles made by a German company.

Mulroney appeared before a parliamentary committee in 2007. He admitted he had taken cash from
Schreiber but only after leaving office. It was, Mulroney said, "the second-biggest mistake of my life,"
second only to agreeing to be introduced to Schreiber in the first place. Mulroney insisted the
transactions were entirely legal and unrelated to the purchase of Airbus jets. Mulroney said that
Schreiber had paid him Can$225,000 (US$215,341) as compensation for promoting the armored cars
with world leaders, including Russian President Boris Yeltsin and French President François
Mitterrand.

Although some observers considered Mulroney's explanation exculpatory, by the time he testified,
Prime Minister Harper had already commissioned a public inquiry to look into Mulroney's dealings with
Schreiber. Hearings were scheduled to being in the fall of 2008. The government agreed to let
Schreiber stay until to give testimony.

Canada's ethical reputation

The defamation lawsuit over the Cadman affair remains unresolved, and lawyers continue to argue the
sometimes arcane complexities of relevant elections law in the civil lawsuit over the "in-and-out"
transactions. 

Meanwhile, Canadian officials who executed search warrants at Conservative Party headquarters
continue their probe into the financing of the 2006 election campaign. The investigation could clear the
Conservatives of any wrongdoing, or it could result in charges. The final legacy will be Canada's
long-standing reputation as a country with free and fair elections.



Canada: Corruption Timeline
2000 — Jean Chretien is elected prime minister again. 

June 4, 2000 — Canadian Journalists for Free Expression (CJFE) reports that the police doused
photographers with pepper spray during a protest against the Organization of American States, which
was meeting in Windsor, Ontario. 

July 2000 — Toronto police seize photographs and videotape shot by 14 news channels at an
anti-poverty protest that took place on June 15. The police claim they need the photographs and video
footage to identify participants in the riots. The Toronto Superior Court of Justice upholds the police
action, noting that the images have been seized several weeks after the protest, and therefore there
have been no adverse effects on the media's ability to 'fulfill their function as news gatherers and
disseminators'. 

Sept. 13, 2000 — Michel Auger, a veteran crime reporter with the French language daily Le Journal
de Montreal, is shot after the publication of an article he wrote about organized crime in Quebec. The
article entitled "Chaos Among the Gang Bosses" reports that the Hell's Angels motorcycle gang and
the local Mafia are ridding themselves of troublesome elements. 

Auger specialized in covering turf battles among Quebec's motorcycle gangs. After the attack, he
undergoes surgery and survives. 

Oct. 21, 2000 — Former premier of Canada's province of British Columbia is charged with fraud and
breach of trust after a scandal that forced him from office last year. Glen Clark resigned from office
after he was accused of helping a friend with a profitable casino license. He is the third premier of
British Columbia to leave office amid controversy in less than 10 years. 

The police assert that Clark's friend Dimitrios Pilarinos offered the premier 15 percent of the profits
from a casino in return for help in approving the casino license. The license was revoked once the
investigations began. 

June 24, 2001 — Royal Canadian Mounted Police (RCMP) officers confiscate video footage and
other material from Todd Lamirande, a correspondent of the Aboriginal People's Television Network,
according to the CJFE. Lamirande was covering a protest against the development of a ski resort that
eventually turned into a clash between protestors and local supporters of the project. After Lamirande
refuses to hand over his footage, RCMP officers seize his vehicle with all of its contents, including his
videotapes. The officers hold on to the tapes until duplicates are made. 

October 2001 — Canada's House of Commons and the Senate pass anti-terrorist legislation that
allows law enforcement officials to hold investigative hearings aimed at preventing terrorist acts, noting
that journalists who contact known or suspected terrorists for information could be compelled to testify
about their conversations. Another section proposes allowing the Defense Department's
Communications Security Establishment to monitor communications between Canadians and foreign
entities. CJFE asserts that the new law is too broad and will leave journalists, who contact foreign
sources, unable to assure them confidentiality. 

March 2003 — Canada decides not to join the U.S.-led coalition against Iraq. The move sparks heated
domestic political debate and Prime Minister Chretien comes under fire from Washington. 

December 2003 — Former Finance Minister Paul Martin is sworn in as Prime Minister. Chretien
retires after 10 years in office. 

Jan. 21, 2004 — RCMP raids the home and newspaper office of Juliet O'Neill, a reporter for the daily 
Ottawa Citizen. The police were looking for sources of a government leak concerning the case of
Maher Arar, a Syrian born Canadian citizen deported by the U.S. authorities to Syria in 2002.
According to the local press reports, the police confiscated address books, Rolodex and downloaded
the reporter's computer files. 

The raids were carried out in response to O'Neill's article about Arar, who was detained by U.S.
authorities in 2002 while on his way to Canada. The authorities deported him to Syria where Arar
claims that he was tortured. O'Neill's article claimed that the RCMP identified Arar as having links to



al-Qaeda, although Arar has denied such allegations. 

February 2004 — A scandal over the misuse of government funds intended for advertising and
sponsorship erupts and Prime Minister Paul Martin, head of the governing Liberal Party, orders an
inquiry into it. The government supposedly mishandled US$188 million of state advertising money
between 1997 and 2001. Auditor General Sheila Fraser says that many of the transactions involved
false invoices or contracts and sometimes no contracts at all. She calls the practices a blatant misuse
of public funds and a waste of Canadian taxpayer's cash. Martin, who was finance minister at the time
the alleged abuses took place, insists he was unaware of this fraud taking place. 

Later in May, an audit finds the money was siphoned off by Quebec advertising and communications
agencies with ties to the Liberal Party. 

June 29, 2004 — Prime Minister Paul Martin wins the general elections. 

Jan. 14, 2005 — Judy Sgro, Canadian immigration minister, resigns over allegations that she agreed
to help a pizza shop owner, Harjit Singh, avoid deportation in return for free food. Singh, currently in
detention awaiting deportation on fraud charges, claims he went to see the minister in the run up to
general elections in June of 2004. According to Singh, after explaining his situation to her, Sgro
assured him that if he 'helped her out during election campaign' she would get him immigration in
Canada. She supposedly wanted Singh to deliver pizza and garlic bread to her campaign in North
York. 

May 2005 — Government wins a confidence motion in Parliament. Martin's minority Liberal
government is saved by a single vote in Parliament motion, keeping Martin in power. The opposition
conservatives and the Bloc Quebecois previously said the financial scandal meant the government
had to go. They were determined to beat the Liberal Party-led government, which has been dodged
over the financial scandal. 

November 2005 — A commission set up to investigate the scandal involving misspent government
funds, clears the prime minister. In the same month, the Martin-led liberal government is brought down
in a vote of no-confidence. 

Judge John Gromery, however, finds that the Liberal Party-led government run by former Prime
Minister Jean Chretien had used the government advertising campaign as a way of obtaining illegal
election funds. Gromery in his interim report asserts that a select group of advertising companies in
Quebec received profitable federal contracts and knowingly gave back some of the money to the
Liberal Party's Quebec wing, enabling it to side step electoral financing laws. Although there is no
evidence that Chretien was aware of this scheme, he has nevertheless been held responsible for such
'maladministration'. 

Feb. 22, 2006 — Roger Perrault, head of Red Cross, John Furesz, a former Health Canada director
and Ward Boucher, head of a blood products division in the department, face charges including
criminal negligence causing bodily harm. The charges relate to the infection of more than 1,000 people
with HIV in the 1980s and 1990s. Another 20,000 people contracted Hepatitis C after receiving tainted
blood transfusions during that period. 

The tainted blood products came from the U.S.-based Armour Pharmaceutical Company. 

Aug. 18 2006 — A former HSBC Bank USA Vice President, Raymond Payne, pleads guilty in
Manhattan federal court to a conspiracy charge over his role in a US$30 million telemarketing fraud
targeting low-income people with poor credit histories. The co-owner of the Canadian telemarketing
company, First Choice Tele-Services Corp. in Montreal, Stephen Clark pleads guilty in September on
two counts of conspiracy that falsely offered credit cards for a fee to people with bad credit. None of
the people solicited received credit cards. Clark pleads guilty to conspiracy to commit wire fraud and
mail fraud and conspiracy to commit money laundering. At a hearing before U.S. District Judge
Thomas P. Griesa, Clark admitted to laundering the proceeds through the HSBC branch in New York. 

Leslie Pinsky, co-owner of First Choice Tele-Services Corp. is undergoing extradition proceedings in
Canada and has been charged criminally in that matter. 

April 2007 — Jawaad Faizi, a columnist for the New York based Urdu language biweekly Pakistan
Post, is attacked by unidentified individuals in Toronto. Faizi tells local reports that his attackers



screamed at him in Urdu and Punjabi to stop writing about the Muslim group, Idara Minhaj-ul-Quran,
according to the Committee to Protect Journalists. They warned him to stop writing about their group
and leader Allama Tahil-Ul-Qadri, a Pakistani cleric. Faizi had previously received repeated telephone
threats. The calls began in January when he first published an article criticizing the Pakistani cleric.
Faizi published a second column on him only two weeks prior to the attack. Canadian authorities are
investigating the incident. 

January 2006 — The elections mark the end of twelve years of Liberal government as Stephen
Harper's Conservative Party defeat Liberal Paul Martin in Canada's general election. 

May 2006 — Members of Parliament extend Canada's military deployment in Afghanistan until 2009. 

June 2006 — Police arrest 15 people in Toronto on suspicion of planning a terror attack. Prior to these
arrests, two other suspects had been incarcerated in Kingston. According to an official, the men were
inspired by al-Qaeda. These suspects 

November 2006 — Parliament agrees to a proposal put forward by Prime Minister Stephen Harper
that says that the Quebecois should be considered a nation within Canada. 

December 2007 — Lawyers present motions in Vancouver in the complex corruption case stemming
from a 2003 police raid on the B.C. Legislature. The raid led to former ministerial aides Bobby Virk and
Dave Basi being charged with fraud and breach of trust related to the privatization of
government-owned B.C. Rail. 

March 2007 — The BBC reports, "The Action Democratic Party, which advocates more autonomy for
Quebec but within a federal Canada, makes dramatic gains in provincial elections. It reduces the
governing Liberals to a minority government and knocks the separatist movement into third place." 

March 2008 — After a Canadian court orders a ban on media to report on the details of the release of
17 suspects accused alleged terrorist, several news organizations ask a Canadian appeals court to
overturn the ruling. In June 2006, authorities announced the arrest of the suspects, since known as the
"Toronto 17," after they allegedly tried to obtain 3 tons of ammonium nitrate. Five of the suspects have
since been released on bail. 

June 2008 — The Canadian government formally apologizes for an earlier policy that forced
aboriginal children to leave their families and attend boarding schools as a way of assimilation. Most of
the boarding schools were closed in the 1970s. 

July 2008 — Special Crown Prosecutor William Berardino loses a B.C. court appeal in which he
seeks to protect the identity of a secret police informant by keeping the defense counsel out of a
closed court hearing. The trial judge, Madam Justice Elizabeth Bennett of B.C. Supreme Court, says
the defense counsel has a right to attend a hearing on the contents of a police officer's notes, which
contain the secret informant's name. Berardino is faced with a difficult decision: appeal to the Supreme
Court of Canada and delay the trial, which could be pushed back well into next year, or don't appeal,
which will inevitably result in revealing the closely-guarded identity of the secret informant. 



Canada: Facts
The Global Integrity Report provides a mix of qualitative and quantitative information. To encourage
comparisons between our data and other international datasets, we have collected a listing of some of
our favorite third-party datasets below. We encourage our readers to use this data to make
comparisons to the Integrity Indicators, and to use our source data in their original research. If you
have done work based on the Integrity Indicators, or are considering it, we want to hear from you.

Press Freedom Index
Assessment of how free media is at the national level. Source: Freedom House. More Recent Year
Published: 2008. Year Data Gathered: 2007. Methodology: Expert Assessment, Scale from 0
(best) to 100 (worst).

Economic Freedom Index
Assesses the degree of market-oriented freedoms in a country at the national level. Source: Heritage
Foundation. Most Recent Year Published: 2008. Year Data Gathered: Second half of 2006 and first
half of 2007. Methodology: Composite data from various sources, Scale from 0 (worst) to 100 (best).

Human Development Index
Measures achievement in three basic dimensions of human development (life expectancy, educational
level, and GDP per capita) at the national level. Source: United Nations Development Programme. Most Recent Year Published:
Most Recent Year Published: 2007. Year Data Gathered: 2005. Methodology: Composite data
from various sources, Scale from 0 (worst) to 1 (best).

Bribe Payers Index
Assessment of the propensity of firms to bribe when operating abroad. Source: Transparency
International. Most Recent Year Published: 2006. Year Data Gathered: 2006. Methodology:
Original business firm survey, Scale from 0 (worst) to 10 (best).

Corruption Perceptions Index
Measures the perception of the level of corruption in countries at the national level. Source:
Transparency International. Most Recent Year Published: 2008. Year Data Gathered: 2007 and
2008. Methodology: Composite data from various sources, Scale from 0 (worst) to 10 (best).

Open Budget Index
Assesses how open, transparent, and accessible national budgets are to their citizens. Source:
International Budget Partnership. Most Recent Year Published: 2006. Year Data Gathered: 2005; 
Methodology: Expert Assessment, Scale from 0 (worst) to 100 (best).

Failed States Index
Aggregates three types of indicators (social, political and economic) which are believed to cause state
failure (e.g. massive movement of refugees, internally displaced persons creating complex
humanitarian emergencies, etc.). Source: Fund for Peace. Most Recent Year Published: 2008. 
Year Data Gathered: 2007. Methodology: Composite data from various sources utilizing a software
tool that indexes and scans international and local media reports and other public documents for
keywords, low (best) to high (worst).

Worldwide Governance Indicators: Control of Corruption
Measures the extent to which public power is exercised for private gain, including both petty and grand
forms of corruption, as well as "capture" of the state by elites and private interests. Source World
Bank In:stitute. Most Recent Year Published: 2008. Year Data Gathered: 2007 and 2008. 
Methodology: Composite data from various sources, Scale from -2.5 (worst) to 2.5 (best).

Worldwide Governance Indicators: Voice and Accountability
Measures the extent to which a country's citizens are able to participate in selecting their government,
as well as freedom of expression, freedom of association, and a free media. Source: World Bank
Institute. Most Recent Year Published: 2008. Year Data Gathered: 2007 and 2008. Methodology:
Composite data from various sources, Scale from -2.5 (worst) to 2.5 (best).

GDP Per Capita (PPP)
Gross domestic product based on purchasing power parity (PPP) per capita. Source: International
Monetary Fund. Most Recent Year Published: 2008. Year Data Gathered: 2007. Methodology:

http://www.globalintegrity.org/contact.cfm
http://www.freedomhouse.org/template.cfm?page=362
http://www.heritage.org/Index/
http://hdrstats.undp.org/indicators/1.html
http://www.transparency.org/policy_research/surveys_indices/bpi/bpi_2006
http://www.transparency.org/policy_research/surveys_indices/cpi/2008
http://www.openbudgetindex.org/
http://www.fundforpeace.org/web/index.php?option=com_content&task=view&id=292&Itemid=452
http://info.worldbank.org/governance/wgi/index.asp
http://info.worldbank.org/governance/wgi/index.asp
http://imf.org/external/pubs/ft/weo/2008/02/weodata/index.aspx


Monetary Fund. Most Recent Year Published: 2008. Year Data Gathered: 2007. Methodology:
Official government data.

Foreign Aid Per Capita (USD)
A measure of aid per capita, which includes both official development assistance (ODA) and official
aid, and is calculated by dividing total aid by the midyear population estimate. Source: World Bank. 
Most Recent Year Published: 2007. Year Data Gathered: 2006. Methodology: Composite data
from official government data, Scale from 0 (worst) to 100 (best).

Unemployment Total (% of labor force)
A measure of the estimated unemployment rate. Source: World Bank. Most Recent Year Published:
2007. Year Data Gathered: 2005. Methodology: Official government data, Scale from 0 (best) to 100
(worst).

Gross External Debt (USD millions)
Calculation consists of all loans and other types of borrowing (such as bonds and export credits) by
the debtor owed to non-residents of the economy. Source: World Bank. Most Recent Year
Published:  2007. Year Data Gathered: 2005. Methodology: Composite data from official
government data.

Poverty Rate
A measure of the percentage of the population living below the poverty line. Source: World Bank. 
Most Recent Year Published: 2007. Year Data Gathered: Latest available data from period 1990 to
2004. Methodology: Official government data, Scale from 0 (best) to 100 (worst).

Gini Index
The Gini coefficient measures income inequality at the national level. Source: World Bank. Most
Recent Year Published: 2007. Year Data Gathered: unavailable. Methodology: Official government
data, Scale from 0 (perfect equality) to 100 (absolute inequality).

Foreign Direct Investment, Net Inflows (as % of GDP)
Calculations based on World Bank data on foreign direct investment. Source: World Bank. Most
Recent Year Published: 2007. Year Data Gathered: 2005. Methodology: Official government data,
Scale from 0 (low) to 100 (high).

Life Expectancy
Annual estimate of life expectancy at birth at the national level. Source: United Nations. Most Recent
Year Published: 2007. Year Data Gathered: 2006. Methodology: Official government data, Scale
from 0 (worst) to 100 (best).

Legatum Prosperity Index (Economic Competitiveness)
Measures factors that help to create economic growth and wealth accumulation. Source: Legatum
Institute. Most Recent Year Published: 2008. Year Data Gathered: 2008. Methodology: Composite
data from various sources, Scale from low (worst) to high (best).

Legatum Prosperity Index (Comparative Liveability)
Measures individual well-being of a country's citizens. Source: Legatum Institute. Most Recent Year
Published:  2008. Year Data Gathered: 2008. Methodology: Composite data from various sources,
Scale from low (worst) to high (best).

Religious Freedom
Assesses the degree of religious freedom at the national level in a country. Source: CIRI Human
Rights Data Project. Most Recent Year Published: 2004. Year Data Gathered: 2003. Methodology:
Expert assessment, 0 (government places some restrictions on religious practices) and 1 (government
places no restrictions on religious practices).

http://go.worldbank.org/IIZPWQL7Y0
http://go.worldbank.org/X9FIYJEF10
http://go.worldbank.org/6ACHOW9C01
http://hdrstats.undp.org/indicators/25.html
http://hdrstats.undp.org/indicators/147.html
http://hdrstats.undp.org/indicators/174.html
http://hdrstats.undp.org/indicators/2.html
http://www.prosperity.com/ranking.aspx
http://www.prosperity.com/ranking.aspx
http://ciri.binghamton.edu/index.asp


Canada: Integrity Indicators Scorecard

Overall Score: 80 - Moderate 
 
 
Category I Civil Society, Public Information and Media 87 Strong 
I-1 Civil Society Organizations 89  Strong 
I-2 Media 92  Very Strong 
I-3 Public Access to Information 80  Moderate 
       
Category II Elections 86 Strong 
II-1 Voting & Citizen Participation 90  Very Strong 
II-2 Election Integrity 92  Very Strong 
II-3 Political Financing 77  Moderate 
       
Category III Government Accountability 64 Weak 
III-1 Executive Accountability 85  Strong 
III-2 Legislative Accountability 60  Weak 
III-3 Judicial Accountability 31  Very Weak 
III-4 Budget Processes 81  Strong 
       
Category IV Administration and Civil Service 76 Moderate 
IV-1 Civil Service Regulations 63  Weak 
IV-2 Whistle-blowing Measures 71  Moderate 
IV-3 Procurement 82  Strong 
IV-4 Privatization 89  Strong 
       
Category V Oversight and Regulation 87 Strong 
V-1 National Ombudsman 85  Strong 
V-2 Supreme Audit Institution 94  Very Strong 
V-3 Taxes and Customs 79  Moderate 
V-4 State-Owned Enterprises 88  Strong 
V-5 Business Licensing and Regulation 88  Strong 
       
Category VI Anti-Corruption and Rule of Law 77 Moderate 
VI-1 Anti-Corruption Law 100  Very Strong 



VI-2 Anti-Corruption Agency 70  Moderate 
VI-3 Rule of Law 81  Strong 
VI-4 Law Enforcement 58  Very Weak 
       



1: Are anti-corruption/good governance CSOs legally protected?

1a    In law, citizens have a right to form civil society organizations (CSOs) focused on
anti-corruption or good governance.

Score: YES

References: - Constitution Act, 1982, Schedule B, Part 1, Canadian Charter of Rights
and Freedoms, subsection 2(d) "freedom of association" -- [ LINK ] 

- Canada Corporations Act (1970, c. C-32 ), PART II: CORPORATIONS
WITHOUT SHARE CAPITAL -- [ LINK ] 

1b    In law, anti-corruption/good governance CSOs are free to accept funding from any
foreign or domestic sources.

Score: YES

References: - Canada Corporations Act (1970, c. C-32 ), PART II: CORPORATIONS
WITHOUT SHARE CAPITAL -- [ LINK ] 

except during elections for spending on election advertising, for which
donations cannot be accepted from foreign sources, under the Canada
Elections Act (2000, c. 9), Part 17 -- [ LINK ] 

1c    In law, anti-corruption/good governance CSOs are required to disclose their sources of
funding.

Score: NO

References: - Canada Corporations Act (1970, c. C-32 ), PART II: CORPORATIONS
WITHOUT SHARE CAPITAL -- [ LINK ] 

except during elections for spending on election advertising, for which
donations of more than CA$200 (US$156) and the identity of donors, under
the Canada Elections Act (2000, c. 9), Part 17 -- [ LINK ] 

http://lois.justice.gc.ca/en/Const/annex_e.html
http://lois.justice.gc.ca/en/showtdm/cs/C-1.8
http://lois.justice.gc.ca/en/showtdm/cs/C-1.8
http://lois.justice.gc.ca/en/showtdm/cs/E-2.01
http://lois.justice.gc.ca/en/showtdm/cs/C-1.8
http://lois.justice.gc.ca/en/showtdm/cs/E-2.01


2: Are good governance/anti-corruption CSOs able to operate freely?

2a    In practice, the government does not create barriers to the organization of new
anti-corruption/good governance CSOs.

Score: 100

References: - Constitution Act, 1982, Schedule B, Part 1, Canadian Charter of Rights
and Freedoms, subsection 2(d) "freedom of association" -- [ LINK ] 

- Canada Corporations Act (1970, c. C-32 ), PART II: CORPORATIONS
WITHOUT SHARE CAPITAL -- [ LINK ] 

- Internet search and government of Canada web site search produced no
examples of barriers to organization of anti-corruption/good governance
civil society organizations. 

2b    In practice, anti-corruption/good governance CSOs actively engage in the political and
policymaking process.

Score: 100

References: Young, Lisa and Joanna Everitt, "Advocacy Groups" (Vancouver: UBC
Press, 2004) 
The HR Council for the Voluntary/Non-profit Sector -- [ LINK ] 

Charity Village's "Non-Profit Neighborhood" categories of organizations list
page -- [ LINK ] 

Charity Village's "Human Rights and Civil Liberties" organizations list page
-- [ LINK ] 

Democracy Watch's website shows extensive activity engaging in political
and policymaking processes -- [ LINK ] -- as do the following
anti-corruption/good governance organizations (for example): 

Canadian Civil Liberties Association -- [ LINK ] 

Canadian Taxpayers Federation -- [ LINK ] 

Council of Canadians -- [ LINK ] 

Transparency International Canada -- [ LINK ] 

2c    In practice, no anti-corruption/good governance CSOs have been shut down by the
government for their work on corruption-related issues during the study period.

Score: YES

References: - Internet search and government of Canada web site search produced no
examples of anti-corruption/good governance civil society organizations
being shut down in the past year (or in any recent year) 
- Young, Lisa and Joanna Everitt, "Advocacy Groups" (Vancouver: UBC
Press, 2004) 

- The HR Council for the Voluntary/Non-profit Sector -- [ LINK ] 

http://lois.justice.gc.ca/en/Const/annex_e.html
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3: Are civil society activists safe when working on corruption issues?

3a    In practice, in the past year, no civil society activists working on corruption issues have
been imprisoned.

Score: YES

References: - Internet search and government of Canada web site search produced no
examples of anti-corruption activists being imprisoned in the past year (or
any recent years). 

3b    In practice, in the past year, no civil society activists working on corruption issues have
been physically harmed.

Score: YES

References: - Internet search and government of Canada web site search produced no
examples of anti-corruption/good governance civil society activists being
physically harmed. 

3c    In practice, in the past year, no civil society activists working on corruption issues have
been killed.

Score: YES

References: - Internet search and government of Canada web site search produced no
examples of anti-corruption/good governance civil society activists being
killed. 



4: Can citizens organize into trade unions?

4a    In law, citizens have a right to organize into trade unions.

Score: YES

References: - Constitution Act, 1982, Schedule B, Part 1, Canadian Charter of Rights
and Freedoms, subsection 2(d) "freedom of association" -- [ LINK ] 

- Canada Labor Code ( R.S., 1985, c. L-2 ) -- [ LINK ] 

- Nine out of 13 jurisdictions in Canada recognize union certifications
through the union card sign-up system -- [ LINK ] 

- Under many provincial labor laws, migrant agriculture workers (including
those who enter Canada through a government-sponsored program) are
not permitted to organize into trade unions. 

- according to a 2007 report of the International Labor Organization,
COUNTRY BASELINES UNDER THE 1998 ILO DECLARATION ANNUAL
REVIEW (2000- ), section on Canada (pages 14-18) -- "the legislation in
several Canadian provinces/territories does not comply with C.98 and there
is no willingness of these provinces to harmonize their laws with the ILO
Conventions; (ii) some categories of workers are excluded from the legal
framework on the PR (members of the medical, dental, architectural, legal
and engineering professions, when employed in their professional capacity,
agricultural workers and privately employed domestics); (iii) there is an
excessive government intervention in collective bargaining in the private
sector, which provides ways for the employer to bypass the union as
collective bargaining agent." -- [ LINK ] AND for 2008 report [ LINK ] 

4b    In practice, citizens are able to organize into trade unions.

Score: 75

References: - Constitution Act, 1982, Schedule B, Part 1, Canadian Charter of Rights
and Freedoms, subsection 2(d) "freedom of association" -- [ LINK ] 

- Canada Labor Code ( R.S., 1985, c. L-2 ) -- [ LINK ] 

- Nine out of 13 jurisdictions in Canada recognize union certifications
through the union card sign-up system - [ LINK ] 

- Under many provincial labor laws, migrant agriculture workers (including
those who enter Canada through a government-sponsored program) are
not permitted to organize into trade unions. 

- according to a 2007 report of the International Labor Organization,
COUNTRY BASELINES UNDER THE 1998 ILO DECLARATION ANNUAL
REVIEW (2000- ), section on Canada (pages 14-18) -- "the legislation in
several Canadian provinces/territories does not comply with C.98 and there
is no willingness of these provinces to harmonize their laws with the ILO
Conventions; (ii) some categories of workers are excluded from the legal
framework on the PR (members of the medical, dental, architectural, legal
and engineering professions, when employed in their professional capacity,
agricultural workers and privately employed domestics); (iii) there is an
excessive government intervention in collective bargaining in the private
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sector, which provides ways for the employer to bypass the union as
collective bargaining agent." -- [ LINK ] AND for 2008 report [ LINK ] 

http://www.ilo.org/public/english/standards/relm/gb/docs/gb298/pdf/baseline-facb.pdf
http://www.ilo.org/global/About_the_ILO/Mainpillars/Therightsatwork/lang--en/docName--WCMS_091262/index.htm


5: Are media and free speech protected?

5a    In law, freedom of the media is guaranteed.

Score: YES

References: - Constitution Act, 1982, Schedule B, Part 1, Canadian Charter of
Rights and Freedoms, subsection 2(b) "freedom of thought, belief,
opinion and expression, including freedom of the press and other
media of communication" -- [ LINK ] 

- However, another ongoing issue is whether journalists and media
corporations have the right to protect sources in all situations. A test
case will be heard soon by the Supreme Court of Canada: an appeal
by the National Post newspaper of a provincial Ontario Court of
Appeal ruling in Feb. 29, 2008 that a National Post reporter is
required to disclose identity of a source who disclosed to the reporter
an allegedly fraudulent document that made allegations of conflict of
interest, and possibly corruption, on the part of then Prime Minister
Jean Chrétien in an investment that also involved the Government of
Canada's Business Development of Canada -- See the Court of
Appeal ruling at: [ LINK ] 

- As well, there is an ongoing freedom of the media issue, somewhat
settled after recent unprecedented "test cases", concerning the
federal and provincial human rights codes which, for example in the
following section 13(1) of the Canadian Human Rights Act (R.S.,
1985, c. H-6 -- [ LINK ] ), have measures that state: "13. (1) It is a
discriminatory practice for a person or a group of persons acting in
concert to communicate telephonically or to cause to be so
communicated, repeatedly, in whole or in part by means of the
facilities of a telecommunication undertaking within the legislative
authority of Parliament, any matter that is likely to expose a person or
persons to hatred or contempt by reason of the fact that that person
or those persons are identifiable on the basis of a prohibited ground
of discrimination." 

- At issue in the recent test cases has been what constitutes "likely to
expose" person(s) to "hatred or contempt" but in the cases claims
that specific articles crossed this threshold were rejected by the
federal and Province of British Columbia (B.C.) human rights
commissions (and the Ontario commission on a technicality) 

- Ongoing issues are the processes used by the human rights
commissions to review complaints, and the lack of requirements for
complainants to pay any of costs of the person or organization they
complain about if the commission rejects the complainants complaint
-- See for details the following web pages and articles: - Canadian
Human Rights Commission web page re: section 13 -- [ LINK ] 

- Canadian Human Rights Commission web page re: review of
section 13 and Internet messages -- [ LINK ] 

- See link to B.C. Human Rights Commission decision on the
complaint entitled "Elmasry obo Muslim residents of the Province of

http://lois.justice.gc.ca/en/Const/annex_e.html#I
http://www.canlii.org/en/on/onca/doc/2008/2008onca139/2008onca139.html
http://lois.justice.gc.ca/en/showtdm/cs/H-6
http://www.chrc-ccdp.ca/proactive_initiatives/hoi_hsi/qa_qr/toc_tdm-en.asp
http://www.chrc-ccdp.ca/media_room/news_releases-en.asp?id=476&content_type=2


British Columbia and Habib v. Roger's Publishing Ltd. and
MacQueen (No. 4)" on following B.C. HRC webpage: [ LINK ] 

- "B.C. Human Rights Commission rejects complaint against
Maclean's", CBC.ca (publishing Canadian Press wire article), Oct.
10, 2008 -- [ LINK ] 

- "Human Rights: Pick a ruling, any ruling?" by Paul Schneidereit,
Halifax Chronicle Herald, Oct. 7, 2008 -- [ LINK ] 

Social Scientist's
Comments:

The media in Canada covered the recent human rights codes test
cases extensively, including many articles containing exaggerated
statements about how "outrageous" it was that media corporations
would be subjected to a complaint, let alone restrictions, on what they
could publish. The media seemed to forget two things about the test
cases: 1. that they were unprecedented test cases, and the only way
to resolve the issue in question was for the human rights
commissions to investigate and rule on the test cases to set a
precedent, and; 2. that the media very rarely give as much attention
to other unprecedented test cases that other Canadians experience.
In other words, the test cases were treated by the media as much
more important than other test cases in no small part because the
cases involved the media's rights (and this pattern is often seen in
the Canadian media, as stories involving journalists or media
corporations are given much more attention than stories about other
Canadians or Canadian organizations) 

Peer Reviewer's Comments: Indeed, the landmark case will set a precedent in terms of
determining the right of the media to protect its confidential sources,
something that has never been explicitly outlined by the Supreme
Court of Canada. The Canadian Association of Journalists, a national
non-profit public interest advocacy and professional development
organization, had rejected the earlier ruling by the Ontario Court of
Appeal calling it a "major setback for press freedom" and the right of
the public to know. 

 

5b    In law, freedom of speech is guaranteed.

Score: YES

References: - Constitution Act, 1982, Schedule B, Part 1, Canadian Charter of
Rights and Freedoms, subsection 2(a) "freedom of conscience and
religion"; subsection 2(b) "freedom of thought, belief, opinion and
expression, including freedom of the press and other media of
communication", and subsection 2(d) "freedom of association" -- [
LINK ]" target="_blank">[ LINK ] 

- Constitution Act, 1982, Schedule B, Part 1, Canadian Charter of
Rights and Freedoms, subsection 2(b) "freedom of thought, belief,
opinion and expression, including freedom of the press and other
media of communication" --
http://lois.justice.gc.ca/en/Const/annex_e.html#I 

- however, there is an ongoing freedom of the speech issue (most
specifically speech on the Internet), somewhat settled after recent

http://www.bchrt.bc.ca/decisions/2008/oct-nov-dec.htm
http://www.cbc.ca/canada/story/2008/10/10/macleans-rights.html
http://thechronicleherald.ca/Opinion/1083299.html
http://gi08.no-ip.org/pdf-tool/<a href=
http://gi08.no-ip.org/pdf-tool/<a href=


unprecedented "test cases", concerning the federal and provincial
human rights codes which, for example in the following section 13(1)
of the Canadian Human Rights Act (R.S., 1985, c. H-6 -- [ LINK ] ),
have measures that state: "13. (1) It is a discriminatory practice for a
person or a group of persons acting in concert to communicate
telephonically or to cause to be so communicated, repeatedly, in
whole or in part by means of the facilities of a telecommunication
undertaking within the legislative authority of Parliament, any matter
that is likely to expose a person or persons to hatred or contempt by
reason of the fact that that person or those persons are identifiable on
the basis of a prohibited ground of discrimination." 

- at issue in the recent test cases has been what constitutes "likely to
expose" person(s) to "hatred or contempt" but in the cases claims
that specific articles crossed this threshold were rejected by the
federal and Province of British Columbia (B.C.) human rights
commissions (and the Ontario commission on a technicality) -- See
for details the following web pages and articles: - Canadian Human
Rights Commission web page re: section 13 -- [ LINK ] 

- Canadian Human Rights Commission web page re: review of
section 13 and Internet messages -- [ LINK ] 

- See link to B.C. Human Rights Commission decision on the
complaint entitled "Elmasry obo Muslim residents of the Province of
British Columbia and Habib v. Roger's Publishing Ltd. and
MacQueen (No. 4)" on following B.C. HRC webpage: [ LINK ] 

- "B.C. Human Rights Commission rejects complaint against
Maclean's", CBC.ca (publishing Canadian Press wire article), Oct.
10, 2008 -- [ LINK ] 

- "Human Rights: Pick a ruling, any ruling?" by Paul Schneidereit,
Halifax Chronicle Herald, Oct. 7, 2008 -- [ LINK ] 

http://lois.justice.gc.ca/en/showtdm/cs/H-6
http://www.chrc-ccdp.ca/proactive_initiatives/hoi_hsi/qa_qr/toc_tdm-en.asp
http://www.chrc-ccdp.ca/media_room/news_releases-en.asp?id=476&content_type=2
http://www.bchrt.bc.ca/decisions/2008/oct-nov-dec.htm
http://www.cbc.ca/canada/story/2008/10/10/macleans-rights.html
http://thechronicleherald.ca/Opinion/1083299.html


6: Are citizens able to form print media entities?

6a    In practice, the government does not create barriers to form a print media entity.

Score: 100

References: - Under the Canada Corporations Act ( 1970, c. C-32 ), media entities can
be formed (just like any other corporation is formed) either under PART I:
CORPORATIONS WITH SHARE CAPITAL or under PART II:
CORPORATIONS WITHOUT SHARE CAPITAL -- [ LINK ] 

- The Internet, with its essentially completely open registration system (for
domain names) and regulation system (for web site content) in Canada
under the Canadian Internet Registration Authority (CIRA -- [ LINK ] ),
allows anyone with a computer and Internet connection to be a print media
outlet (obviously in electronic format) within Canada, whether or not their
web site is in Canada. 

6b    In law, where a print media license is necessary, there is an appeal mechanism if a
license is denied or revoked.

Score: YES

References: - No print media licenses are required beyond incorporation. 
- The Internet, with its essentially completely open registration system (for
domain names) and regulation system (for web site content) in Canada
under the Canadian Internet Registration Authority (CIRA -- [ LINK ] ),
allows anyone with a computer and Internet connection to be a print media
outlet (obviously in electronic format) within Canada, whether or not their
web site is in Canada. 

6c    In practice, where necessary, citizens can obtain a print media license within a
reasonable time period.

Score: 100

References: - No license is required. 
- The Internet, with its essentially completely open registration system (for
domain names) and regulation system (for web site content) in Canada
under the Canadian Internet Registration Authority (CIRA -- [ LINK ] ),
allows anyone with a computer and Internet connection to be a print media
outlet (obviously in electronic format) within Canada, whether or not their
web site is in Canada. 

6d    In practice, where necessary, citizens can obtain a print media license at a reasonable
cost.

Score: 100

References: - No license is required. 
- The Internet, with its essentially completely open registration system (for
domain names) and regulation system (for web site content) in Canada
under the Canadian Internet Registration Authority (CIRA -- [ LINK ] ),
allows anyone with a computer and Internet connection to be a print media
outlet (obviously in electronic format) within Canada, whether or not their
web site is in Canada. 

http://lois.justice.gc.ca/en/showtdm/cs/C-1.8
http://www.cira.ca
http://www.cira.ca
http://www.cira.ca
http://www.cira.ca




7: Are citizens able to form broadcast (radio and TV) media entities?

7a    In practice, the government does not create barriers to form a broadcast (radio and TV)
media entity.

Score: 50

References: -The responsible Cabinet minister under section 5 of the
Radiocommunication Act (R.S., 1985, c. R-2) -- [ LINK ] -- and the
responsible Cabinet minister under section 69.3 (and the entire
federal Cabinet under section 12) of the Telecommunications Act
(1993, c. 38) -- [ LINK ]" target="_blank">[ LINK ] -- and the entire
federal Cabinet under sections 26 and 28 of the Broadcasting Act
(1991, c. 11) -- [ LINK ]" target="_blank">[ LINK ] -- have the power to
not only set the policy framework conditions for, but also to approve
or to reject orders with regard to, broadcasting companies, radio
stations and telecommunications companies made by the Canadian
Radio-television and Telecommunications Commission 

- Each of the above-mentioned Acts contains details about the fairly
involved application process that anyone wanting to broadcast must
go through in order to receive a license to broadcast from the
Canadian Radio-television and Telecommunications Commission
(CRTC), including broad policy frameworks in section 3 of the
Broadcasting Act (1991, c. 11) --
http://lois.justice.gc.ca/en/showtdm/cs/B-9.01 -- and section 7 of the
Telecommunications Act (1993, c. 38) --
http://lois.justice.gc.ca/en/showtdm/cs/T-3.4 

- The Internet, with its essentially completely open registration system
(for domain names) and regulation system (for web site content) in
Canada under the Canadian Internet Registration Authority (CIRA -- [
LINK ] ), allows anyone with a computer and Internet connection to
be a print media outlet (obviously in electronic format) within Canada,
whether or not their web site is in Canada. 

Peer Reviewer's Comments: The Canadian Radio-television and Telecommunications
Commission (CRTC), Canada's broadcast regulator, is very
particular in granting priority to Canadian television programming and
banning specialty channels like HBO. This has led to a surge in
TV-signal theft over the last years, a problem that is costing the
broadcasting industry millions of dollars in lost revenue. (In the spring
of 2002, the Supreme Court of Canada unanimously ruled that
unauthorized reception of satellite signals is illegal.) In addition, if an
American TV program is being broadcast simultaneously on
locally-received American and Canadian stations, the Canadian feed
will be broadcast on the American channel. Critics have denounced
this as a direct attack on freedom of expression. 

 

7b    In law, where a broadcast (radio and TV) media license is necessary, there is an appeal
mechanism if a license is denied or revoked.

http://lois.justice.gc.ca/en/showtdm/cs/R-2
http://gi08.no-ip.org/pdf-tool/<a href=
http://gi08.no-ip.org/pdf-tool/<a href=
http://www.cira.ca
http://www.cira.ca


Score: YES

References: - There is a right of appeal to the Federal Court of Appeal under
section 31 of the Broadcasting Act (1991, c. 11) -- [ LINK ] 

- There is a right of appeal to the Federal Court of Appeal under
various sections (with regard to offenses and prosecutions of the
Radiocommunication Act (R.S., 1985, c. R-2) -- [ LINK ] 

- There is a right of appeal to the Federal Court of Appeal under
section 64 of the Telecommunications Act (1993, c. 38) -- [ LINK ] 

- The Internet, with its essentially completely open registration system
(for domain names) and regulation system (for web site content) in
Canada under the Canadian Internet Registration Authority (CIRA -- [
LINK ] ), allows anyone with a computer and Internet connection to
be a print media outlet (obviously in electronic format) within Canada,
whether or not their web site is in Canada. 

7c    In practice, where necessary, citizens can obtain a broadcast (radio and TV) media
license within a reasonable time period.

Score: 50

References: - There is a fairly involved application process that anyone wanting to
broadcast must go through in order to receive a license to broadcast
from the Canadian Radio-television and Telecommunications
Commission (CRTC), including broad policy frameworks in section 3
of the Broadcasting Act (1991, c. 11) -- [ LINK ] -- and section 7 of the
Telecommunications Act (1993, c. 38) -- [ LINK ] -- and in various
sections of the Radiocommunication Act (R.S., 1985, c. R-2) -- [ LINK
] 

- The CRTC's application workload (mainly dealing with mergers and
takeovers in the broadcast media industry in the past seven years or
so, and also with several broad policy issues (e.g. regulation of the
Internet) means that applications for new or changed licenses often
take several months (for example, most recently, the applications for
satellite broadcasting licenses) 

- See for details "As TV Industry Enters Shakedown, Bureaucrats
Need A Shake Even More" Deirdre McMurdy Ottawa Citizen, Aug.
29, 2007, p. A5 

- The Internet, with its essentially completely open registration system
(for domain names) and regulation system (for web site content) in
Canada under the Canadian Internet Registration Authority (CIRA -- [
LINK ] ), allows anyone with a computer and Internet connection to
be a print media outlet (obviously in electronic format) within Canada,
whether or not their web site is in Canada. 

7d    In practice, where necessary, citizens can obtain a broadcast (radio and TV) media
license at a reasonable cost.

Score: 50
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References: - There is a fairly involved application process that anyone wanting to
broadcast must go through in order to receive a license to broadcast
from the Canadian Radio-television and Telecommunications
Commission (CRTC), including broad policy frameworks in section 3
of the Broadcasting Act (1991, c. 11) -- [ LINK ] -- and section 7 of the
Telecommunications Act (1993, c. 38) -- [ LINK ] -- and in various
sections of the Radiocommunication Act (R.S., 1985, c. R-2) -- [ LINK
] 

- The CRTC's application workload (mainly dealing with mergers and
takeovers in the broadcast media industry in the past seven years or
so, and also with several broad policy issues (e.g. regulation of the
Internet) means that applications for new or changed licenses often
take several months (for example, most recently, the applications for
satellite broadcasting licenses) 

- The CRTC usually holds hearings in the national capital area
before issuing new licenses and requires applications to include a
detailed business plan that is costly to produce, as it must
demonstrate a market for the broadcaster (including producing
market research reports) and all other financial details. 

- The Internet, with its essentially completely open registration system
(for domain names) and regulation system (for web site content) in
Canada under the Canadian Internet Registration Authority (CIRA -- [
LINK ] ), allows anyone with a computer and Internet connection to
be a print media outlet (obviously in electronic format) within Canada,
whether or not their web site is in Canada. 

http://lois.justice.gc.ca/en/showtdm/cs/B-9.01
http://lois.justice.gc.ca/en/showtdm/cs/T-3.4
http://lois.justice.gc.ca/en/showtdm/cs/R-2
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http://www.cira.ca


8: Can citizens freely use the Internet?

8a    In practice, the government does not prevent citizens from accessing content published
on-line.

Score: 100

References: - The Internet in Canada has essentially a completely open registration
system (for domain names) and regulation system (for web site content)
under the Canadian Internet Registration Authority (CIRA -- [ LINK ] ) and
access to content published online is not restricted. 

8b    In practice, the government does not censor citizens creating content on-line.

Score: 100

References: - The Internet in Canada has essentially a completely open registration
system (for domain names) and regulation system (for Web site content)
under the Canadian Internet Registration Authority (CIRA -- [ LINK ] ) and
access to content published online is not restricted. 

- however, there is an ongoing freedom of the Internet issue, somewhat
settled after recent unprecedented "test cases", concerning the federal and
provincial human rights codes which, for example in the following section
13(1) of the Canadian Human Rights Act (R.S., 1985, c. H-6 -- [ LINK ] ),
have measures that state: "13. (1) It is a discriminatory practice for a person
or a group of persons acting in concert to communicate telephonically or to
cause to be so communicated, repeatedly, in whole or in part by means of
the facilities of a telecommunication undertaking within the legislative
authority of Parliament, any matter that is likely to expose a person or
persons to hatred or contempt by reason of the fact that that person or
those persons are identifiable on the basis of a prohibited ground of
discrimination." 

- at issue in the recent test cases has been what constitutes "likely to
expose" person(s) to "hatred or contempt" but in the cases claims that
specific articles crossed this threshold were rejected by the federal and
Province of British Columbia (B.C.) human rights commissions (and the
Ontario commission on a technicality) -- See for details the following web
pages and articles: - Canadian Human Rights Commission web page re:
section 13 -- [ LINK ] 

- Canadian Human Rights Commission web page re: review of section 13
and Internet messages -- [ LINK ] 

- See link to B.C. Human Rights Commission decision on the complaint
entitled "Elmasry obo Muslim residents of the Province of British Columbia
and Habib v. Roger's Publishing Ltd. and MacQueen (No. 4)" on following
B.C. HRC web page: [ LINK ] 

- "B.C. Human Rights Commission rejects complaint against Maclean's",
CBC.ca (publishing Canadian Press wire article), Oct. 10, 2008 -- [ LINK ] 

- "Human Rights: Pick a ruling, any ruling?" by Paul Schneidereit, Halifax
Chronicle Herald, Oct. 7, 2008 -- [ LINK ] 

http://www.cira.ca
http://www.cira.ca
http://lois.justice.gc.ca/en/showtdm/cs/H-6
http://www.chrc-ccdp.ca/proactive_initiatives/hoi_hsi/qa_qr/toc_tdm-en.asp
http://www.chrc-ccdp.ca/media_room/news_releases-en.asp?id=476&content_type=2
http://www.bchrt.bc.ca/decisions/2008/oct-nov-dec.htm
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9: Are the media able to report on corruption?

9a    In law, it is legal to report accurate news even if it damages the reputation of a public
figure.

Score: YES

References: - Constitution Act, 1982, Schedule B, Part 1, Canadian Charter of Rights
and Freedoms, subsection 2(a) "freedom of conscience and religion";
subsection 2(b) "freedom of thought, belief, opinion and expression,
including freedom of the press and other media of communication", and
subsection 2(d) "freedom of association" -- [ LINK ] 

- The Charter right set out above is limited by Canadian provincial libel and
slander laws (they are provincial because of the split of jurisdictional
powers under the Canadian Constitution between the federal, provincial
and territorial governments) and the common law of libel and slander --
generally the laws and the common law allow for not only the defense of
truth, but also the defense of "fair comment" (which essentially allows for
negative, derogatory opinions to be expressed as long as they are fairly
based on facts) and privilege (the importance of reporting the information
outweighs the possibility that the reputation of a person or entity may be
somewhat damaged by the publication of the information. 

See for details the briefs and articles on libel and defamation law the
following web pages -- [ LINK ] AND [ LINK ] 

9b    In practice, the government or media owners/distribution groups do not encourage
self-censorship of corruption-related stories.

Score: 75

References: - The government regularly restricts investigations by the media into
corruption-related issues by denying information that the media (and the
public) have a clear, legal right to see and obtain under the federal Access
to Information Act (R.S., 1985, c. A-1) -- [ LINK ] 

- See the annual reports of the federal Information Commissioner for
details -- [ LINK ] 

- There have also been questions raised about how the Royal Canadian
Mounted Police (RCMP - Canada's federal police force) have treated
journalists covering events of the ruling political party -- See details at: [
LINK ] 

- This and other practices by the federal government, along with other
factors (mainly court cases challenging journalists' right to keep sources
confidential) led international press freedom organization Reporters
Without Borders to criticize Canada and its press freedom ranking of 13th
in the world in 2007-2008 -- [ LINK ] [ LINK ] 

- In addition, there is an ongoing pattern of the media self-censoring stories
about corruption-related issues, in particular simply not covering, or
downplaying corrupt or unethical activities by federal politicians, political
staff, Cabinet appointees and government employees and/or their corrupt
or unethical relationships with lobbyists, and how the government

http://lois.justice.gc.ca/en/Const/annex_e.html#I
http://www.lawsonlundell.com/news/index.asp?AOP=19
http://www.lawtimesnews.com/Commentary/Social-Justice-Defamation-law-we-have-a-long-way-to-go
http://lois.justice.gc.ca/en/showtdm/cs/A-1
http://www.infocom.gc.ca/reports/default-e.asp
http://cnews.canoe.ca/CNEWS/MediaNews/2008/09/24/6867336-cp.html
http://cnews.canoe.ca/CNEWS/MediaNews/2008/09/24/6867336-cp.html
http://www.rsf.org/article.php3?id_article=25555
http://www.rsf.org/article.php3?id_article=29011


watchdogs (especially the Ethics Commissioner and the Registrar of
Lobbyists) address complaints about such unethical activities and
relationships. 

For example, see the information contained in the following Democracy
Watch news releases about unprecedented ethics complaints and court
cases about fundamental government ethics issues, and the very little
media coverage received about the complaints and cases, as listed on the
following Democracy Watch web page -- [ LINK ] 

9c    In practice, there is no prior government restraint (pre-publication censoring) on
publishing corruption-related stories.

Score: 100

References: - There is no public evidence that Canada's federal (national) government
censored at pre-publication stage any corruption-related media stories. 

http://www.dwatch.ca/camp/Ethics_Court_Cases.html


10: Are the media credible sources of information?

10a    In law, print media companies are required to publicly disclose their ownership.

Score: YES

References: - Under the Canada Corporations Act (1970, c. C-32 ), media entities can
be formed (just like any other corporation is formed) either under PART I:
CORPORATIONS WITH SHARE CAPITAL or under PART II:
CORPORATIONS WITHOUT SHARE CAPITAL, and in either case their
legally required annual filings with the federal government must detail their
owners (if they have share capital/shareholders) or board members (if a
non-profit corporation owns the publication) -- [ LINK ] 

- The Internet, with its essentially completely open registration system (for
domain names) and regulation system (for web site content) in Canada
under the Canadian Internet Registration Authority (CIRA -- [ LINK ] ),
allows anyone with a computer and Internet connection to be a print media
outlet (obviously in electronic format) within Canada, whether or not their
web site is in Canada. 

- As it is possible to register a web site domain without disclosing the full
identity of the owner of the domain, it is possible to be a print media
company in Canada through the Internet and not disclose your ownership. 

10b    In law, broadcast (radio and TV) media companies are required to publicly disclose
their ownership.

Score: YES

References: - There is a fairly involved application process that anyone wanting to
broadcast must go through in order to receive a license to broadcast from
the Canadian Radio-television and Telecommunications Commission
(CRTC), including broad policy frameworks in section 3 of the Broadcasting
Act (1991, c. 11) -- [ LINK ] -- and section 7 of the Telecommunications Act
(1993, c. 38) -- [ LINK ] -- and in various sections of the
Radiocommunication Act (R.S., 1985, c. R-2) -- [ LINK ] 

- To obtain a license, a broadcaster must include in the application details
concerning the ownership of the broadcast company (many of which are
publicly traded companies, and so also list their ownership under the
requirements of security laws in Canadian provinces). 

- The Internet, with its essentially completely open registration system (for
domain names) and regulation system (for web site content) in Canada
under the Canadian Internet Registration Authority (CIRA -- [ LINK ] ),
allows anyone with a computer and Internet connection to be a print media
outlet (obviously in electronic format) within Canada, whether or not their
web site is in Canada. 

- As it is possible to register a website domain without disclosing the full
identity of the owner of the domain, it is possible to be a print media
company in Canada through the Internet and not disclose your ownership. 

http://lois.justice.gc.ca/en/showtdm/cs/C-1.8
http://www.cira.ca
http://lois.justice.gc.ca/en/showtdm/cs/B-9.01
http://lois.justice.gc.ca/en/showtdm/cs/T-3.4
http://lois.justice.gc.ca/en/showtdm/cs/R-2
http://www.cira.ca


10c    In practice, journalists and editors adhere to strict, professional practices in their
reporting.

Score: 75

References: - Report Card on Canadian News Media by the Canadian Media Research
Consortium (based on 2003 survey) -- [ LINK ] 

- 2008 Survey by the Canadian Media Research Consortium -- [ LINK ] 

- There is no law requiring Canada's media to adhere to strict, professional
practices in their reporting (no law such as the "Fairness Doctrine" that
used to be law in the United States), and no other law other than libel and
slander laws in Canadian provinces and court rulings on the common law
of libel 

- There is no effective enforcement of media companies' internal codes, as
all codes are "enforced" by either internal company ombudsmen, or press
councils in each province, whose members are chosen by the press -- See
for details -- [ LINK ] 

or by the Canadian Broadcast Standards Council (CBSC), which was
created by the Canadian Association of Broadcasters (CAB) -- [ LINK ] 

- As a result, as the two surveys by the Canadian Media Research
Consortium show, Canadians are very concerned about the balance and
fairness of the news media in Canada, and also about reporter bias and
accountability of the media. 

10d    In practice, during the most recent election, political parties or independent candidates
received fair media coverage.

Score: 75

References: - The only extensive study of media coverage (newspaper only) during the
2005-2006 federal election campaign concluded that media coverage
overall was fair. 
See 2006 Canadian Federal Election Newspaper Analysis by the Media
Observatory of the McGill Institute for the Study of Canada -- [ LINK ] 

- The leader of one political party (the Green Party of Canada) that did not
have a incumbent candidate, but had registered candidates in almost all of
the 308 electoral districts (known colloquially in Canada as "ridings") was
not allowed by the consortium of broadcast companies that control the
televised and radio debates between party leaders to participate in the
debate -- even though the leader of another party (the Bloc Québecois) that
had many incumbent candidates but only registered candidates in one
province in Canada, was allowed to participate in the debate. 

- Some major newspapers in Canada have a persistent bias in terms of
which parties they support in editorial board editorials leading up to election
voting day (for example, the National Post supports the Conservatives, the
Toronto Star supports the Liberals). 

- In addition, the media exaggerated very minor swings in polls in the two
months leading up to the election (all the swings were within the margin of
error) and failed to mention the percentage of undecided voters in almost
all of these stories. See for details -- [ LINK ] 

http://www.cmrcccrm.ca/_OLDSITE/english/reportcard2004/01.html
http://www.cmrcccrm.ca/en/projects/TheCredibilityGapCanadiansandTheirNewsMedia.htm
http://www.ontpress.com/about/other_councils.asp
http://www.cbsc.ca/english
http://media-observatory.mcgill.ca/pages/2006election.html
http://www.dwatch.ca/camp/OpEdNov2505.html


10e    In practice, political parties and candidates have equitable access to state-owned
media outlets.

Score: 100

References: - While some questions are always raised about the coverage provided by
the federal-government-owned Canadian Broadcasting Corporation (CBC
-- [ LINK ] ) and its French-language equivalent Radio Canada ( [ LINK ] ),
there is no concrete evidence that the media coverage of federal political
parties by the CBC and Radio Canada is unequal or unfair. 

- Under the Canada Elections Act (2000, c. 9 -- [ LINK ] ), Part 16, all
federally registered political parties are charged the same advertising rates
in between elections, and also get free TV and radio broadcast time during
federal election campaign periods allocated by the Broadcast Arbitrator (an
official of the Elections Canada agency) based upon the number of seats
held by each party in the House of Commons, the percentage of vote
received by each party in the previous election, and the number of
candidates each party has registered for the current election. See details
at: [ LINK ] 

Social Scientist's
Comments:

- There are no state-owned print media entities in Canada. 

http://www.cbc.ca
http://www.radio-canada.ca/index.shtml
http://lois.justice.gc.ca/en/showtdm/cs/E-2.01
http://www.elections.ca/content.asp?section=med&document=index&dir=bra


11: Are journalists safe when investigating corruption?

11a    In practice, in the past year, no journalists investigating corruption have been
imprisoned.

Score: YES

References: - Review of Canadian Journalists for Free Expression website -- [
LINK ] 

- In the past year, no journalists investigating corruption have been
imprisoned. 

11b    In practice, in the past year, no journalists investigating corruption have been
physically harmed.

Score: YES

References: - Review of Canadian Journalists for Free Expression website -- [
LINK ] 

- There were no documented cases of journalists being assaulted
during the specific study period for their work covering corruption
issues. 

Peer Reviewer's Comments: However, questions about journalists´safety surfaced in the
aftermath of a Mohawk protest in eastern Ontario on June 28, 2007,
during which a police officer posed as a news reporter to record
information about the demonstrators. The protest forced the closure
of a major highway. While this case did not involve any
anti-corruption activity, the incident prompted a firestorm from media
organizations who argued that such police tactics risk making
reporters' jobs more difficult and more dangerous. 

 

11c    In practice, in the past year, no journalists investigating corruption have been killed.

Score: YES

References: - Review of Canadian Journalists for Free Expression website -- [
LINK ] 

- There were no documented cases of journalists being killed during
the specific study period for their work covering corruption issues. 

http://www.cjfe.org
http://www.cjfe.org
http://www.cjfe.org
http://www.cjfe.org
http://www.cjfe.org
http://www.cjfe.org


12: Do citizens have a legal right of access to information?

12a    In law, citizens have a right of access to government information and basic government
records.

Score: YES

References: - Access to Information Act (R.S., 1985, c. A-1) --
ttp://lois.justice.gc.ca/en/showtdm/cs/A-1 
- Office of the Information Commissioner of Canada -- [ LINK ] 

- However, the ATI Act has the following key loopholes: - does not cover all
government/publicly funded institutions; - government/publicly funded
institutions are not required to review and disclose documents regularly by
placing them on the Internet; - government officials are not required to
create a written document that records all decisions and actions; - there is
no public interest override (based on a proof-of-harm test) of all access
exemptions; - Cabinet documents are not subject to review by the
Information Commissioner to ensure that the exemption that applies to
such documents is not abused; - the federal Information Commissioner
does not have the power to order the release of documents (as the
commissioners in the Canadian provinces of Ontario, Alberta and B.C.
have), to order changes to government institutions' information systems, or
to penalize violators of access laws, regulations, policies and rules; - most
of the exemptions and exclusions in the ATI Act are mandatory, and they
should be changed into discretionary exemptions, and; - government
institutions (including all Crown corporations, Officers of Parliament,
foundations, and organizations that spend taxpayers' money or perform
public functions) are not required to file within six months of completion a
copy of any report of public opinion research with the parliamentary
Librarian and Archivist (NOTE: the Conservatives promised to "Ensure that
all government public opinion research is automatically published within six
months of the completion of the project" but the Federal Accountability Act
(FAA -- passed December 2006) only requires some government
institutions to file a copy of research conducted by an outside company,
which means much research will remain secret.) 

12b    In law, citizens have a right of appeal if access to a basic government record is denied.

Score: YES

References: - Access to Information Act (R.S., 1985, c. A-1) --
ttp://lois.justice.gc.ca/en/showtdm/cs/A-1 
- Office of the Information Commissioner of Canada -- [ LINK ] 

- However, the federal Information Commissioner is the first entity to which
an appeal must be filed, even though the Commissioner does not have the
power to order the release of documents (as the commissioners in the
Canadian provinces of Ontario, Alberta and B.C. have), to order changes to
government institutions' information systems, or to penalize violators of
access laws, regulations, policies and rules. 

- As a result, if the Information Commissioner has a backlog of
complaints/appeals that delays rulings (as is currently the case, causing
delays of a few years in some cases), every complainant/appellant must

http://www.infocom.gc.ca/menu-e.asp
http://www.infocom.gc.ca/menu-e.asp


wait until the Commissioner rules on their complaint/appeal before they can
proceed to file an appeal in court that has the possibility of leading to a
binding order that the document(s)/record(s) be made public. 

12c    In law, there is an established institutional mechanism through which citizens can
request government records.

Score: YES

References: - Access to Information Act (R.S., 1985, c. A-1) --
ttp://lois.justice.gc.ca/en/showtdm/cs/A-1 
- Office of the Information Commissioner of Canada -- [ LINK ] 

Social Scientist's
Comments:

- The federal Access to Information Act (ATI Act) does not cover all
government/publicly funded institutions, but the institutions which are
covered by the Act must designate a person as the ATI contact person for
the institution. 

http://www.infocom.gc.ca/menu-e.asp


13: Is the right of access to information effective?

13a    In practice, citizens receive responses to access to information requests within a
reasonable time period.

Score: 50

References: - The federal Access to Information Act (ATI Act) requires release of
information within 30 days, but many government/publicly funded
institutions do not maintain an internal information system that can fulfill
access-to-information requests as required by the Act, and are not
effectively required to do so (because the Information Commissioner lacks
enforcement powers and resources, especially the power to order the
release of documents when a requester complains about delays or abuse
of access exemptions.) 
NOTE: the Information Commissioners in the Canadian provinces of
Ontario, Alberta and B.C. have the power to order the release of
documents 

- If the Information Commissioner has a backlog of complaints/appeals that
delays rulings (as is currently the case, causing delays of a few years in
some cases), every complainant/appellant must wait until the
Commissioner rules on their complaint/appeal before they can proceed to
file an appeal in court that has the possibility of leading to a binding order
that the document(s)/record(s) be made public 

- Office of the Information Commissioner of Canada Annual Report for
Fiscal Year 2007-2008 (covers the period from April 1, 2007 to March 31,
2008) -- [ LINK ] -- and details the many delay problems in the
access-to-information system -- See also article about the annual report
summarizing some of the problems with the system at: [ LINK ] 

Social Scientist's
Comments:

According to the Information Commissioner's 2007-2008 report, 58 percent
of complaints received during the year were about delays in receiving
requested information. It takes one-two months on average to obtain
information. 

13b    In practice, citizens can use the access to information mechanism at a reasonable cost.

Score: 75

References: - Office of the Information Commissioner of Canada Annual Report for
Fiscal Year 2007-2008 (covers the period from April 1, 2007 to March 31,
2008) --[ LINK ] 

- The fee for filing a request is reasonable (CA$5 - US$3.9) but the search
fees can be very high, and can be charged at arbitrary rates, mainly
because the Information Commissioner lacks enforcement powers to
ensure that government institutions and agencies are not overcharging
requesters. 

13c    In practice, citizens can resolve appeals to access to information requests within a
reasonable time period.

Score: 50

http://www.infocom.gc.ca/reports/2007-2008-e.asp
http://www.cbc.ca/canada/story/2008/05/27/information-report.html
http://www.infocom.gc.ca/reports/2007-2008-e.asp


References: -The Information Commissioner lacks powers and resources to resolve
complaints, especially the power to order the release of documents when a
requester complains about delays or abuse of access exemptions). 
NOTE: the Information Commissioners in the Canadian provinces of
Ontario, Alberta and B.C. have the power to order the release of
documents. 

- as a result, if the Information Commissioner has a backlog of
complaints/appeals that delays rulings (as is currently the case, causing
delays of a few years in some cases), every complainant/appellant must
wait until the Commissioner rules on their complaint/appeal before they can
proceed to file an appeal in court that has the possibility of leading to a
binding order that the document(s)/record(s) be made public 

- an appeal to court can further delay access for a couple of years
depending on motions and appeals by the government institution. 

- Office of the Information Commissioner of Canada Annual Report for
Fiscal Year 2007-2008 (covers the period from April 1, 2007 to March 31,
2008) --[ LINK ] 

13d    In practice, citizens can resolve appeals to information requests at a reasonable cost.

Score: 50

References: - The federal Information Commissioner's complaint process takes time,
but there is no filing or other fees for the service. The Information
Commissioner lacks powers and resources to resolve complaints,
especially the power to order the release of documents when a requester
complains about delays or abuse of access exemptions). 
NOTE: the Information Commissioners in the Canadian provinces of
Ontario, Alberta and B.C. have the power to order the release of
documents. 

- as a result, if the Information Commissioner has a backlog of
complaints/appeals that delays rulings (as is currently the case, causing
delays of a few years in some cases), every complainant/appellant must
wait until the Commissioner rules on their complaint/appeal before they can
proceed to file an appeal in court that has the possibility of leading to a
binding order that the document(s)/record(s) be made public 

- an appeal to court can cost thousands of dollars and further delay access
for a couple of years depending on motions and appeals by the government
institution. 

- Office of the Information Commissioner of Canada Annual Report for
Fiscal Year 2007-2008 (covers the period from April 1, 2007 to March 31,
2008) --[ LINK ] 

13e    In practice, the government gives reasons for denying an information request.

Score: 75

References: - Office of the Information Commissioner of Canada Annual Report for
Fiscal Year 2007-2008 (covers the period from April 1, 2007 to March 31,
2008) -- [ LINK ] 

http://www.infocom.gc.ca/reports/2007-2008-e.asp
http://www.infocom.gc.ca/reports/2007-2008-e.asp
http://www.infocom.gc.ca/reports/2007-2008-e.asp


Social Scientist's
Comments:

- The grade of 75 is given because while reasons are given for denying
information requests, the reasons are vague in many cases, citing very
general exemptions without giving details as to why the exemption applies
to the specific documents requested. As the Information Commissioner's
annual report for 2007-2008 details, 42 percent of complaints were about
such refusals, and half of those complaints were substantiated and
resolved by the Information Commissioner. 



14: Is there a legal framework guaranteeing the right to vote?

14a    In law, universal and equal adult suffrage is guaranteed to all citizens.

Score: YES

References: - Constitution Act, 1982, Schedule B, Part 1, Canadian Charter of Rights
and Freedoms, subsection 3 "right to vote" -- [ LINK ] 

- Sections 3 to 12 (Part 1) of the Canada Elections Act (2000, c. 9) -- [
LINK ] 

14b    In law, there is a legal framework requiring that elections be held at regular intervals.

Score: YES

References: - Constitution Act, 1867, section 50 (at least every 5 years) -- [ LINK ] 

- Constitution Act, 1982, Schedule B, Part 1, Canadian Charter of Rights
and Freedoms, subsection 4 "no longer than five years" and 4(2) "In time of
real or apprehended war, invasion or insurrection, a House of Commons
may be continued by Parliament and a legislative assembly may be
continued by the legislature beyond five years if such continuation is not
opposed by the votes of more than one-third of the members of the House
of Commons or the legislative assembly, as the case may be." -- [ LINK ] 

http://lois.justice.gc.ca/en/Const/annex_e.html#I
http://lois.justice.gc.ca/en/showtdm/cs/E-2.01
http://lois.justice.gc.ca/en/showtdm/cs/E-2.01
http://lois.justice.gc.ca/en/Const/index.html
http://lois.justice.gc.ca/en/Const/annex_e.html#I


15: Can all citizens exercise their right to vote?

15a    In practice, all adult citizens can vote.

Score: 75

References: - Constitution Act, 1982, Schedule B, Part 1, Canadian Charter of
Rights and Freedoms, subsection 3 "right to vote" -- [ LINK ] 

- Sections 3 to 12 (Part 1) of the Canada Elections Act (2000, c. 9) --
[ LINK ]" target="_blank">[ LINK ] 

- Bill C-31, passed into law on June 22, 2007, changed sections 143
to 145 of the Canada Elections Act (2000, c. 9) --
http://lois.justice.gc.ca/en/showtdm/cs/E-2.01 -- to require voters to
identify themselves at polling stations with proper identification
(subsection 143(2) and regulations to define acceptable
identification) or take an oath that they are who they claim to be and
also have another, fully and properly identified voter vouch for their
identity (subsection 143(3) and (5)). This measure increased barriers
to voting in the 2008 federal election, especially to aboriginal peoples
and students, not only because it was a new requirement, but also
mainly because the list of acceptable identification was not broad
enough to allow people to vote unless they could produce photo ID
or two utility bills. See following articles for some details: -- [ LINK ] -- 
[ LINK ] 

- A court challenge of the voter identification requirements has been
filed that claims the requirements violate the right to vote in the
Canadian Charter of Rights and Freedoms -- See details at: [ LINK ] 

Social Scientist's
Comments:

- The grade of 75 is given because there is an ongoing problem with
people who do not have a residence identifying themselves for the
purpose of voter registration and voting, so while registration
processes are open, adequate identification is not always available
for some voters. The question is how much effort voters in this
situation should have to put into registering vs. how active the
government should be in ensuring they are registered. 

15b    In practice, ballots are secret or equivalently protected.

Score: 100

References: - Internet search resulted in no articles or reports of ballot secrecy
being violated at the federal level, nor did the review of the Chief of
Electoral Officer's report on the Jan. 23, 2006 federal general
election -- [ LINK ] 

Peer Reviewer's Comments: While it is true that Canada has enjoyed a long history of ballot
secrecy and protection, there have been exceptions to this rule. One
recent example is the temporary disappearance of three boxes
containing hundreds of ballots from advance polls in Quebec City
during this fall´s federal election. The incident prompted Elections
Canada, the independent body overlooking federal elections in
Canada, to fire three election officials, who had taken the ballot

http://lois.justice.gc.ca/en/Const/annex_e.html#I
http://gi08.no-ip.org/pdf-tool/<a href=
http://www.canada.com/topics/news/national/story.html?id=bd516fc0-07fd-442b-a9f8-91f43ef86d3b
http://news.guelphmercury.com/Opinions/article/395989
http://bcpiac.com/news/vancouver-groups-launch-charter-challenge-to-federal-voter-id-laws
http://www.elections.ca/content.asp?section=pas&document=index&dir=39ge


boxes home over a weekend and later returned them. In the end,
Elections Canada ruled that the integrity of the boxes had not been
compromised and counted the votes from them. 

 

15c    In practice, elections are held according to a regular schedule.

Score: 50

References: - Constitution Act, 1867, section 50 (at least every five years) -- [
LINK ] 

- Constitution Act, 1982, Schedule B, Part 1, Canadian Charter of
Rights and Freedoms, subsection 4 "no longer than five years" and
4(2) "In time of real or apprehended war, invasion or insurrection, a
House of Commons may be continued by Parliament and a
legislative assembly may be continued by the legislature beyond five
years if such continuation is not opposed by the votes of more than
one-third of the members of the House of Commons or the legislative
assembly, as the case may be." -- [ LINK ] 

- Federal elections have been held at least every five years
throughout the history of Canada except in June 1896, October 1935,
and June 1945 (which were all about three months over five years
since the previous election) 

- however, the Prime Minister of Canada had the right under an
unwritten "convention" of the Constitution of Canada to request that
the Governor General of Canada (the appointed representative in
Canada of the Queen of England) exercise his/her powers under
section 50 of the Constitution of Canada to end the session of
Parliament ("dissolve" Parliament is the technical constitutional term)
and order that an election be held 

- an election has also been called in all but one case in Canadian
history when the ruling party lost a vote on a significant matter (such
as a budget, known as a vote of non-confidence in the government),
as again according to an unwritten "convention" of the Constitution of
Canada a vote of non-confidence in the ruling party means that an
election must be called unless (as happened in 1925) the leading
opposition party is given the opportunity by the Governor General to
attempt to pass measures through Parliament (thereby forming the
government and winning the confidence of Parliament 

- while on average elections have been called every four years
through Canadian history, many Prime Ministers have abused the
right to request that the Governor General dissolve Parliament and
call an election, usually making the request at a time that the Prime
Minister believes gives his/her party the best chance to win an
election 

- in May 2007, Bill C-16 became law and added new section 56.1 to
the Canada Elections Act (See text of bill at: [ LINK ] ). According to
all statements made by ruling party representatives, the new law
fixed election dates on the third Monday in October every four years
(unless the ruling party lost a vote of confidence during the four-year
period) 

http://lois.justice.gc.ca/en/Const/index.html
http://lois.justice.gc.ca/en/Const/index.html
http://lois.justice.gc.ca/en/Const/annex_e.html#I
http://www.parl.gc.ca/LEGISINFO/index.asp?Language=E&Session=14&query=4544&List=toc


- however, in September 2008, the Prime Minister requested that the
Governor General dissolve Parliament and call an election even
though a vote of non-confidence in the Prime Minister's party had not
occurred in Parliament. Democracy Watch has filed an application in
court challenging the Prime Minister's action -- See details at: [ LINK ] 

Peer Reviewer's Comments: The election call was not necessary, but a political move by
Conservative Prime Minister Stephen Harper to take advantage of
bitterly divided Opposition Liberals and make gains in Parliament, as
polls showed solid public support for his minority government.
However, the Tories won another, slightly stronger, minority
government. 

 

http://www.dwatch.ca/camp/RelsOct0308.html


16: Are citizens able to participate equally in the political process?

16a    In law, all citizens have a right to form political parties.

Score: YES

References: - Constitution Act, 1982, Schedule B, Part 1, Canadian Charter of Rights
and Freedoms, section 2(d) "freedom of association" -- [ LINK ] 

- Sections 366 to 403 of Division 1 of Part 18 of the Canada Elections Act
(2000, c. 9) -- [ LINK ] 

16b    In law, all citizens have a right to run for political office.

Score: YES

References: - Constitution Act, 1982, Schedule B, Part 1, Canadian Charter of Rights
and Freedoms, section 3 "right to be qualified for membership" in the
legislatures of the country -- [ LINK ] 

- Part 6 of the Canada Elections Act (2000, c. 9) -- [ LINK ] 

- It should be noted, however, that nomination races for federal election
candidates are controlled by the political parties, with only the donations
and expenses regulated under the Canada Elections Act, and that every
party's rules gives the party leader the power to appoint candidates in
every district. As a result, it is not unusual for a local district association to
hold a nomination race and vote, but afterwards the candidate elected
through this process is rejected by the party leader, and the party leader
appoints his/her own hand-picked candidate. 

- This undemocratic flaw in Canada's candidate nomination and selection
process significantly undermines the independence of federal members of
the House of Commons, as they all are very well aware that their party
leader could end their political career for a completely arbitrary and
undemocratic reason (such as if they do not applaud the leader's every
decision and action) by refusing to confirm their nomination as their
district's candidate in the next election, and instead appointing someone
else as the candidate. 

- NOTE: the Senate of Canada is appointed by the Prime Minister of
Canada, not elected, on the basis of province (each province of Canada
has a constitutional right to a specific number of seats in the Senate) and
under section 23 of The Constitution Act, 1867 -- [ LINK ] -- only Canadians
or United Kingdom citizens who are 30 years old or older who own land
worth CA$4,000 (US$3,145) or more and who have assets in total worth
CA$4,000 or more than their debts and liabilities are eligible to be
appointed to the Senate. 

Social Scientist's
Comments:

- Clause 67(4)(b) of the Canada Elections Act which requires a CA$1,000
(US$785) deposit to Elections Canada to be a candidate in a nomination
race to become the candidate in a federal election (whether or not the
nomination is contested. - Note: the deposit is refunded by Elections
Canada after the required report on the campaign is filed. 
- In October 2007 an Ontario provincial court ruled on a case that

http://lois.justice.gc.ca/en/Const/annex_e.html
http://lois.justice.gc.ca/en/showtdm/cs/E-2.01
http://lois.justice.gc.ca/en/Const/annex_e.html#I
http://lois.justice.gc.ca/en/showtdm/cs/E-2.01
http://lois.justice.gc.ca/en/Const/index.html


challenged the Ontario provincial election law requirement that candidates
pay a deposit of CA$200 (US$160) -- refunded only if the candidate wins at
least 10 percent of the vote in his/her district), and rejected the requirement
as a violation of the Charter of Rights and Freedoms right to run for political
office (NOTE: the court said the deposit would be constitutional if it was
refunded to all candidates after the election) -- See case ruling at: [ LINK ] 

- Given the Ontario court ruling, and that the average annual salary in
Canada is approximately CA$35,000 (US27,500), it is possible that the
CA$1,000 (US$785) deposit requirement for federal election candidates
could face a court challenge for being too high to be constitutional, but that
a lower required amount (e.g. CA$200 - US$160) would be constitutional --
-- the basis of the case would that the requirement violates the Constitution
Act, 1982, Schedule B, Part 1, Canadian Charter of Rights and Freedoms,
section 3 "right to be qualified for membership" in the legislatures of the
country -- [ LINK ] -- the courts will decide whether this deposit requirement
amounts to a legal restriction barring certain individuals (i.e. people with
low incomes) from running for political office, or is a "reasonable limit[s]
prescribed by law as can be demonstrably justified in a free and democratic
society" and is therefore constitutional under section 1 of the Charter 

- However, given that the CA$1,000 (US$785) federal election deposit is
refunded to every candidate after the election, the courts may simply rule
that it is not too high an amount. 

16c    In practice, all citizens are able to form political parties.

Score: 100

References: - Sections 366 to 403 of Division 1 of Part 18 of the Canada Elections Act
(2000, c. 9) -- [ [ LINK ] -- require that a party collect the signatures of 250
voters and have proper officers (Chief Agent, Auditor, Leader) in the
application and a stated intent to nominate candidates for office, and so the
administrative requirements to forming a federal political party in Canada
pose insignificant obstacles. 

Social Scientist's
Comments:

- A provision added to the Canada Elections Act by a bill passed in 1999
required parties to have 50 candidates in order to registered as a party, but
this requirement was ruled unconstitutional (a violation of the Charter of
Rights and Freedoms "freedom of association" right) by the Supreme Court
of Canada (and subsequently the Canada Elections Act was amended to
remove this requirement). Figueroa v. Canada (Attorney General), [2003] 1
S.C.R. 912, 2003 SCC 37 -- [ LINK ] 

16d    In practice, all citizens can run for political office.

Score: 75

References: - There is currently an active court challenge of clause 67(4)(b) of the
Canada Elections Act which requires a CA$1,000 (US$785) deposit to
Elections Canada to be a candidate in a nomination race to become the
candidate in a federal election (whether or not the nomination is contested
-- note, the deposit is refunded by Elections Canada after the required
report on the campaign is filed) -- the basis of the case is that the
requirement violates the Constitution Act, 1982, Schedule B, Part 1,
Canadian Charter of Rights and Freedoms, section 3 "right to be qualified
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for membership" in the legislatures of the country -- [ LINK ] -- the courts
will decide whether this deposit requirement amounts to a legal restriction
barring certain individuals (ie. people with low incomes) from running for
political office, or is a "reasonable limit[s] prescribed by law as can be
demonstrably justified in a free and democratic society" and is therefore
constitutional under section 1 of the Charter 

- In October 2007 an Ontario provincial court ruled on a case that
challenged the Ontario provincial election law requirement that candidates
pay a deposit of $200 (US$160) -- refunded only if the candidate wins at
least 10% of the vote in his/her district), and rejected the requirement as a
violation of the Charter of Rights and Freedoms right to run for political
office (NOTE: the court said the deposit would be constitutional if it was
refunded to all candidates after the election) -- See case ruling at: [ LINK ] 

- Given this court ruling, and that the average annual salary in Canada is
approximately $35,000 (US $30,000), I predict that the courts will rule that
the CA$1,000 (US$785) deposit requirement for federal election candidates
is too high, but that a lower required amount (e.g. CA$200-US$160) would
be constitutional. 

- NOTE: the Senate of Canada is appointed by the Prime Minister of
Canada, not elected, on the basis of province (each province of Canada
has a constitutional right to a specific number of seats in the Senate) and
under section 23 of The Constitution Act, 1867 -- [ LINK ] -- only Canadians
or United Kingdom citizens who are 30 years old or older who own land
worth CA$4,000 (US$3,145) or more and who have assets in total worth
$4,000 or more than their debts and liabilities are eligible to be appointed to
the Senate. 

16e    In practice, an opposition party is represented in the legislature.

Score: 100

References: - An opposition party has always been represented in the federal legislature
of Canada since the country was formed in 1867. See the Parliament of
Canada "History of Federal Ridings" search page at: [ LINK ] 

http://lois.justice.gc.ca/en/Const/annex_e.html#I
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17: Is there an election monitoring agency or set of election monitoring
agencies/entities?

17    In law, is there an election monitoring agency or set of election monitoring
agencies/entities?

Score: YES

References: - Canada Elections Act (2000, c. 9) -- [ LINK ] 

- Elections Canada -- [ LINK ] 

http://lois.justice.gc.ca/en/showtdm/cs/E-2.01
http://www.elections.ca/home.asp


18: Is the election monitoring agency effective?

18a    In law, the agency or set of agencies/entities is protected from political interference.

Score: YES

References: - Canada Elections Act (2000, c. 9) -- [ LINK ] 

- Elections Canada -- [ LINK ] 

The Chief Electoral Officer is appointed after consultation with the leaders of all
political parties in the federal Parliament, and serves until mandatory retirement
age of 65. 

NOTE: One ongoing past concern was resolved by the passage of Bill C-2, the
Federal Accountability Act, in December 2006. Before the passage of this law, the
ruling party Cabinet appointed Returning Officers, who are the front-line people
who run polling stations in each riding and are the first level of appeal for any
complaints about voters or voting. Under the changes to the Canada Elections Act
made by Bill C-2, the Chief Electoral Officer now has the power and mandate to
appoint Returning Officers under section 24 of the Act. 

Peer Reviewer's Comments: Current chief electoral officer, Marc Mayrand, was accused of bias and is the
object of a lawsuit filed by the ruling Conservative Party, after a refusal to
reimburse hundreds of thousands of dollars in election expenses claimed by Tory
candidates in 2006. The agency argues that the Conservatives exceeded their
CAN $18.3 million (US$15.3 million) spending limit by passing off national ads as
local expenses. 

 

18b    In practice, agency (or set of agencies/entities) appointments are made that support the
independence of the agency.

Score: 75

References: - The Chief Electoral Officer is appointed under section 13 of the Canada
Elections Act ( 2000, c. 9) -- [ LINK ] -- as the head of Elections Canada -- [ LINK ]
-- by the federal Cabinet after a resolution is passed in the federal House of
Commons, and serves until mandatory retirement age of 65. 

- The Chief Electoral Officer appoints a Commissioner of Elections under section
509 of the Canada Elections Act, whose role is enforcement of the Act (including
prosecution through the Director of Public Prosecutions). 

- The Chief Electoral Officer also appoints a Broadcasting Arbitrator under section
332 of the Canada Elections Act (if registered political parties' representatives
cannot reach a unanimous decision on the dividing up of free TV and radio
broadcast time during a federal election campaign period, and cannot reach a
unanimous decision on the choice of the Arbitrator). The Arbitrator determines the
free broadcast time each party will receive during the election campaign. 

- There are no requirements in law that the Chief Electoral Officer, the
Commissioner of Elections, or the Broadcasting Arbitrator have any professional
qualifications, and the recently appointed Chief Electoral Officer has no
experience heading up an election agency. 

NOTE: one ongoing past concern was resolved by the passage of Bill C-2, the
Federal Accountability Act, in December 2006. Before the passage of this law, the
ruling party Cabinet appointed Returning Officers, who are the front-line people
who run polling stations in each riding and are the first level of appeal for any
complaints about voters or voting. Under the changes to the Canada Elections Act
made by Bill C-2, the Chief Electoral Officer now has the power and mandate to
appoint Returning Officers under section 24 of the Act. 

18c    In practice, the agency or set of agencies/entities has a professional, full-time staff.

http://lois.justice.gc.ca/en/showtdm/cs/E-2.01
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Score: 75

References: - The Chief Electoral Officer is appointed under section 13 of the Canada
Elections Act ( 2000, c. 9) -- [ LINK ] -- as the head of Elections Canada -- [ LINK ]
-- by the federal Cabinet after a resolution is passed in the federal House of
Commons, and serves until mandatory retirement age of 65. 

- The Chief Electoral Officer appoints a Commissioner of Elections under section
509 of the Canada Elections Act, whose role is enforcement of the Act (including
prosecution through the Director of Public Prosecutions). 

- The Chief Electoral Officer also appoints a Broadcasting Arbitrator under section
332 of the Canada Elections Act (if registered political parties' representatives
cannot reach a unanimous decision on the dividing up of free TV and radio
broadcast time during a federal election campaign period, and cannot reach a
unanimous decision on the choice of the Arbitrator). The Arbitrator determines the
free broadcast time each party will receive during the election campaign. 

- There are no requirements in law that the Chief Electoral Officer, the
Commissioner of Elections, or the Broadcasting Arbitrator have any professional
qualifications, and the recently appointed Chief Electoral Officer has no
experience heading up an election agency. 

NOTE: one ongoing past concern was resolved by the passage of Bill C-2, the
Federal Accountability Act, in December 2006. Before the passage of this law, the
ruling party Cabinet appointed Returning Officers, who are the front-line people
who run polling stations in each riding and are the first level of appeal for any
complaints about voters or voting. Under the changes to the Canada Elections Act
made by Bill C-2, the Chief Electoral Officer now has the power and mandate to
appoint Returning Officers under section 24 of the Act. 

- There is evidence that Elections Canada does not have staff sufficient to fulfill its
basic mandate. In the "Enforcement" section of the October 2004 report on the
process and results of the June 2004 election, the Chief Electoral Officer reported
that 505 complaints had been filed, 389 had been resolved, 116 remained open,
and that "As the cases progress, updated statistics on complaints, investigations
and prosecutions appear in the Chief Electoral Officer's periodic reports and
publications, as well as on the Elections Canada Web site". However, details
about the 505 complaints (the nature of the complaint, the results of the
investigation, the nature of the resolution of the complaint) are not in the report,
nor in any other publicly available report from Elections Canada, and the
Compliance Agreement and Sentencing Digest web pages set out above contain
details about only a dozen or so cases from 2004. -- [ LINK ] 

- In section 4.2.4 of the Electoral Law Enforcement of the May 2006 report on the
process and results of the January 2006 election, the Chief Electoral Officer
reported that 329 complaints had been filed, 231 had been resolved, 98
remained open, and that "As cases progress, updated statistics on complaints,
compliance agreements and prosecutions appear in the Chief Electoral Officer's
periodic reports and publications". However, details about the 329 complaints (the
nature of the complaint, the results of the investigation, the nature of the resolution
of the complaint) are not in the report, nor in any other publicly available report
from Elections Canada, and the Compliance Agreement and Sentencing Digest
Web pages set out above contain details about only a dozen or so cases from
2006. -- [ LINK ] 

18d    In practice, the agency or set of agencies/entities makes timely, publicly available reports following
an election cycle.

Score: 100

References: - Reports after general elections and by-elections (elections held in specific
electoral districts vacated for whatever reason by a Member of the House of
Commons in between general elections) are made public on a timely basis by the
Chief Electoral Officer -- [ LINK ] 

18e    In practice, when necessary, the agency or set of agencies/entities imposes penalties on offenders.

http://lois.justice.gc.ca/en/showtdm/cs/E-2.01
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Score: 50

References: - Elections Canada -- [ LINK ] 

- Chief Electoral Officer's Statutory reports section on following Elections Canada
web page -- [ LINK ] 

- Commissioner of Canada Elections "Compliance Agreements" archive on
following Elections Canada Web page -- [ LINK ]" target="_blank">[ LINK ] 

- Commissioner of Canada Elections "Sentencing Digest" archive on following
Elections Canada Web page -- [ LINK ] 

- As of Jan. 1, 2007, prosecutions under the Canada Elections Act were no longer
handled by the Commissioner of Canada Elections, and since then while the
Commissioner continues to investigate allegations of violations of the Act (in
conjunction with police forces, especially the Royal Canadian Mounted Police
(RCMP - Canada's national police force), prosecutions under the Act are handled
by the new office of the Director of Public Prosecutions and the Public
Prosecutions Service of of Canada (PPSC) -- [ LINK ] 

- Since 2000, the Commissioner of Canada Elections has been empowered under
the Canada Elections Act to reach "compliance agreements" with violators (or
likely violators) of the Act, and has used this process several times instead of
prosecuting and seeking penalties --
http://www.elections.ca/content.asp?section=loi&document=index&dir=agr&lang=e 

- Also, in the "Enforcement" section of the October 2004 report on the process
and results of the June 2004 election, the Chief Electoral Officer reported that 505
complaints had been filed, 389 had been resolved, 116 remained open, and that
"As the cases progress, updated statistics on complaints, investigations and
prosecutions appear in the Chief Electoral Officer's periodic reports and
publications, as well as on the Elections Canada Web site". However, details
about the 505 complaints (the nature of the complaint, the results of the
investigation, the nature of the resolution of the complaint) are not in the report,
nor in any other publicly available report from Elections Canada, and the
Compliance Agreement and Sentencing Digest web pages set out above contain
details about only a dozen or so cases from 2004. -- [ LINK ] 

- When legal limits on federal political donations first came into force on Jan. 1,
2004, there were media reports of donations above the limits during the May-June
2004 federal election, and further media reports that Elections Canada only
required the donations to be returned. 

- In section 4.2.4 of the Electoral Law Enforcement of the May 2006 report on the
process and results of the January 2006 election, the Chief Electoral Officer
reported that 329 complaints had been filed, 231 had been resolved, 98
remained open, and that "As cases progress, updated statistics on complaints,
compliance agreements and prosecutions appear in the Chief Electoral Officer's
periodic reports and publications". However, details about the 329 complaints (the
nature of the complaint, the results of the investigation, the nature of the resolution
of the complaint) are not in the report, nor in any other publicly available report
from Elections Canada, and the Compliance Agreement and Sentencing Digest
Web pages set out above contain details about only a dozen or so cases from
2006. -- [ LINK ] 

http://www.elections.ca/home.asp
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19: Are elections systems transparent and effective?

19a    In practice, there is a clear and transparent system of voter registration.

Score: 75

References: - Under Part 4 (sections 44 to 56) of the Canada Elections Act (2000,
c. 9) -- [ LINK ]" target="_blank">[ LINK ] -- there is a "Register of
Electors" (voters) maintained by Elections Canada that is updated by
voters registering or indicating changes on their annual tax forms, or
census forms, or other forms submitted to government institutions in
which the voter can indicate that their information can be shared with
Elections Canada to ensure the Register is up-to-date. 

- In addition, voters receive a notice of who is registered to vote at the
address at which they live early on during each federal election
campaign period, and may register or make changes to their
registration in advance of an election by submitting a form to
Elections Canada, or may also register at the polling station on
election voting day if they present adequate identification showing
that they are a resident of the electoral district. 

- In addition, in electoral districts which have frequent changes to the
Register, the Chief Electoral Officer has conducted door-to-door
enumeration efforts in an attempt to ensure that the Register is
up-to-date. 

- An ongoing problem occurs when elections are held in May or
September/October, as during those time periods hundreds of
thousands of university and college students move cities or provinces
(at the end or beginning of the school year) and, as a result, they are
often unable to vote as they are registered to vote in the electoral
district of their old residence, and/or they do not have adequate
identification to prove that they are a resident of their new electoral
district (especially given that federal election campaign periods are
not required by law to be longer than 35 days). 

- Bill C-16 passed into law in May 2007 amending the Canada
Elections Act (by adding sections 56.1 and 56.2 and making related
changes) to fix the date of elections every four years on the Monday
of the 3rd week of October (except when a minority government
exists and an election results from a vote in the House of Commons
against the minority ruling party), and if this law is followed it should
somewhat solve the problem of student voter registration 

- An ongoing, more difficult problem, is that people without a
residence are often also without adequate identification needed to
prove that they are residents in an electoral district. 

- Bill C-31, passed into law on June 22, 2007, changed sections 143
to 145 of the Canada Elections Act (2000, c. 9) --
http://lois.justice.gc.ca/en/showtdm/cs/E-2.01 -- to require voters to
identify themselves at polling stations with proper identification
(subsection 143(2) and regulations to define acceptable
identification) or take an oath that they are who they claim to be and

http://gi08.no-ip.org/pdf-tool/<a href=


also have another, fully and properly identified voter vouch for their
identity (subsection 143(3) and (5)). This measure increased barriers
to voting in the 2008 federal election, especially to aboriginal peoples
and students, not only because it was a new requirement, but also
mainly because the list of acceptable identification was not broad
enough to allow people to vote unless they could produce photo ID
or two utility bills. See following articles for some details: -- [ LINK ] -- 
[ LINK ] 

- A court challenge of the voter identification requirements has been
filed that claims the requirements violate the right to vote in the
Canadian Charter of Rights and Freedoms -- See details at: [ LINK ] 

Peer Reviewer's Comments: Another problem is that voter registration lists are not updated
regularly and names of the deceased continue to appear on them,
therefore heightening the possibility of double voting, and voter fraud
in general. 

 

19b    In law, election results can be contested through the judicial system.

Score: YES

References: - Sections 299 to 312 (Part 14) of the Canada Elections Act (2000, c.
9) -- [ LINK ] 

19c    In practice, election results can be effectively appealed through the judicial system.

Score: 100

References: - Under subsection 300(1) (in Part 14) of the Canada Elections Act,
judicial recounts are automatic if certain conditions exist -- "300. (1) If
the difference between the number of votes cast for the candidate
with the most votes and the number cast for any other candidate is
less than 1/1000 of the votes cast, the returning officer shall make a
request to a judge for a recount within four days after the results are
validated." 
- Under subsection 301 of the Act, judicial recounts can also be
applied for if there is reasonable grounds to believe that ballots have
been rejected unjustifiably or counted incorrectly. 

- Elections Canada's "Manual on Judicial Recounts" -- [ LINK ] 

- There is no public evidence that applications for judicial recounts of
federal election results have been unjustifiably rejected in recent
years. 

- There was only one automatic recount, and one application for a
recount, following the January 2006 federal election. 

19d    In practice, the military and security forces remain neutral during elections.

Score: 100

References: - There have been no instances of military or security forces actively
supporting or opposing federal political candidates or commenting on
federal elections in recent decade. 

http://www.canada.com/topics/news/national/story.html?id=bd516fc0-07fd-442b-a9f8-91f43ef86d3b
http://news.guelphmercury.com/Opinions/article/395989
http://bcpiac.com/news/vancouver-groups-launch-charter-challenge-to-federal-voter-id-laws
http://lois.justice.gc.ca/en/showtdm/cs/E-2.01
http://www.elections.ca/content.asp?section=loi&dir=jud&document=index


Social Scientist's
Comments:

- Police forces in the Canadian province of Ontario have been active
during both municipal and provincial elections in recent years,
resulting in both controversy and court cases. 

19e    In law, domestic and international election observers are allowed to monitor elections.

Score: YES

References: - Constitution Act, 1982, Schedule B, Part 1, Canadian Charter of
Rights and Freedoms, subsection 2(a) "freedom of conscience and
religion"; subsection 2(b) "freedom of thought, belief, opinion and
expression, including freedom of the press and other media of
communication", and subsection 2(d) "freedom of association" -- [
LINK ] 

19f    In practice, election observers are able to effectively monitor elections.

Score: 100

References: - Constitution Act, 1982, Schedule B, Part 1, Canadian Charter of
Rights and Freedoms, subsection 2(a) "freedom of conscience and
religion"; subsection 2(b) "freedom of thought, belief, opinion and
expression, including freedom of the press and other media of
communication", and subsection 2(d) "freedom of association" -- [
LINK ] 

- There have been no publicly reported situations in which observers
from other countries or international agencies have observed
Canadian federal elections on a significant scale in recent decades
(other than the embassies of other countries' general observation
activities). 

http://lois.justice.gc.ca/en/Const/annex_e.html#I
http://lois.justice.gc.ca/en/Const/annex_e.html#I
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20: Are there regulations governing the financing of political parties?

20a    In law, there are regulations governing private contributions to political parties.

Score: YES

References: - Canada Elections Act (2000, c. 9), Part 18 -- [ LINK ] 

- Elections Canada (federal regulatory agency) web page re: law on
political finances -- [ LINK ] 

20b    In law, there are limits on individual donations to political parties.

Score: YES

References: - Canada Elections Act (2000, c. 9), Part 18 -- [ LINK ] 

- Elections Canada (federal regulatory agency) web page re: law on
political finances -- [ LINK ] 

- As of January 1, 2007, under the Canada Elections Act, Part 18,
donations from corporations, unions or organizations of any kind to any
party or any type of candidate at any time are prohibited; - the annual limit
on individual donations is decreased from CA$5,000 to CA$1,100
(US$3,930 to US$865) total to each party; - the annual limit on individual
donations is decreased from CA$5,000 to CA$1,100 combined total to each
party's nomination race candidates, election candidates, and riding
associations; - the annual limit on individual donations is decreased from
CA$5,000 to CA$1,100 total to each election candidate who runs as an
independent; - the limit on individual donations is decreased from
CA$5,000 to CA$1,100 to each candidate during a campaign for the
leadership of a party; - cash donations of more than CA$20 (US$15) are
banned, to ensure that there is a written record of almost all donations. 

- The limits increase annually on April 1 by the rate of inflation. 

- However, loans by individuals to political parties are not limited -- a bill
was introduced in 2007 to allow only loans by financial institutions to
political parties and candidates (but not limit the amount of such loans) but
the bill did not become law before the September-October federal election
occurred. 

20c    In law, there are limits on corporate donations to political parties.

Score: YES

References: - Canada Elections Act (2000, c. 9), Part 18 -- [ LINK ] 

- Elections Canada (federal regulatory agency) web page re: law on
political finances -- [ LINK ] 

- As of January 1, 2007, under the Canada Elections Act, Part 18,
donations from corporations, unions or organizations of any kind to any
party or any type of candidate at any time are prohibited 

- However, loans by corporations to political parties are not limited -- a bill
was introduced in 2007 to allow only loans by financial institutions to
political parties and candidates (but not limit the amount of such loans) but

http://lois.justice.gc.ca/en/showtdm/cs/E-2.01
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the bill did not become law before the September-October federal election
occurred 

- Also, individual donors do not have to disclose the identity of their
employer or organizations with which they are affiliated in a significant way
(such as being a board member), and the identity of volunteers who work
for parties does not have to be tracked nor disclosed. These two loopholes
mean that, even though it is illegal to do so, corporations, unions and other
organizations can effectively funnel donations through individuals to
parties, or give employees paid time off to "volunteer" for political parties,
with little chance of being caught or penalized. 

20d    In law, there are limits on total political party expenditures.

Score: YES

References: - Canada Elections Act (2000, c. 9), Part 18, Divisions 2 and 3 -- [ LINK ] 

- Elections Canada (federal regulatory agency) web page re: law on
political finances -- [ LINK ] 

- The limits only apply to spending by a candidate or party during the
election campaign period -- there are no limits on spending in between
election campaign periods 

- The limits are based on the number of voters in a constituency/district,
and increase annually on April 1 by the rate of inflation, and are
approximately CA$1 (US$0.80) per voter -- so candidates can spend
approximately CA$1 per voter on their local district election campaign, and
their party can spend an addition CA$1 per voter on its national election
campaign. 

- However, under Part 18, Division 2, subsection 407 of the Canada
Elections Act, some expenses for a fund-raising activity and expenses to
directly promote the nomination of a person as a candidate or as leader of a
registered party are not defined as "expenses" under the Act, and this
loophole allows candidates and parties to exceed their spending limits to
varying degrees. 

- Given that Elections Canada does not regularly audit all candidates'
expenses, and does not even have the power to audit party expenses, it is
very likely that parties abuse this loophole to exceed their election spending
limits 

- As well, loans by individuals and corporations to political parties are not
limited -- a bill was introduced in 2007 to allow only loans by financial
institutions to political parties and candidates (but not limit the amount of
such loans) but the bill did not become law before the September-October
federal election occurred. As a result, parties and their candidates can use
loans to have access to more funding than they would if they relied only on
donations made under the donation limits in the Canada Elections Act. 

20e    In law, there are requirements for the disclosure of donations to political parties.

Score: YES

http://lois.justice.gc.ca/en/showtdm/cs/E-2.01
http://www.elections.ca/intro.asp?section=fin&document=index


References: - All donations from individuals over CA$200 (US$157 combined total
annually must be disclosed under the Canada Elections Act (2000, c. 9),
Part 18 -- [ LINK ] 

- As of Jan. 1, 2007, under the Canada Elections Act, Part 18, donations
from corporations, unions or organizations of any kind to any party or any
type of candidate at any time are prohibited 

- Elections Canada (federal regulatory agency) web page re: law on
political finances -- [ LINK ] 

20f    In law, there are requirements for the independent auditing of the finances and
expenditures of political parties.

Score: YES

References: - Canada Elections Act (2000, c. 9), Part 18 -- [ LINK ] 

Social Scientist's
Comments:

- Elections Canada has the power to audit candidates' finances, but not
parties' finances, and given that the parties hire their own auditors, their
actual, effective independence is open to question. 

20g    In law, there is an agency or entity that monitors the financing of political parties.

Score: YES

References: - Canada Elections Act (2000, c. 9), Parts 2 and 3 -- [ LINK ] 

- Elections Canada -- [ LINK ] 

http://lois.justice.gc.ca/en/showtdm/cs/E-2.01
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21: Are there regulations governing the financing of individual political
candidates?

21a    In law, there are regulations governing private contributions to individual political
candidates.

Score: YES

References: - Canada Elections Act (2000, c. 9), Part 18 -- [ LINK ] 

- Elections Canada (federal regulatory agency) web page re: law on
political finances -- [ LINK ] 

21b    In law, there are limits on individual donations to political candidates.

Score: YES

References: - Canada Elections Act (2000, c. 9), Part 18 -- [ LINK ] 

- Elections Canada (federal regulatory agency) web page re: law on
political finances -- [ LINK ] 

- As of Jan. 1, 2007, under the Canada Elections Act, Part 18, donations
from corporations, unions or organizations of any kind to any party or any
type of candidate at any time are prohibited; - the annual limit on individual
donations is decreased from CA$5,000 to CA$1,100 (US$3,940 to
US$865) total to each party; - the annual limit on individual donations is
decreased from CA$5,000 to CA$1,100 combined total to each party's
nomination race candidates, election candidates, and riding associations; -
the annual limit on individual donations is decreased from CA$5,000 to
CA$1,100 total to each election candidate who runs as an independent; -
the limit on individual donations is decreased from CA$5,000 to CA$1,100
to each candidate during a campaign for the leadership of a party; - cash
donations of more than CA$20 (US$15) are banned, to ensure that there is
a written record of almost all donations. 

- The limits increase annually on April 1 by the rate of inflation. 

- However, loans by individuals to candidates are not limited. A bill was
introduced in 2007 to allow only loans by financial institutions to political
parties and candidates (but not limit the amount of such loans) but the bill
did not become law before the September-October federal election
occurred. As a result, candidates can use loans to have access to more
funding than they would if they relied only on donations made under the
donation limits in the Canada Elections Act 

- As of June 12, 2007, under the Canada Elections Act, Part 6, sections
92.1 to 92.6, secret, unlimited donations of money, property or services
made directly to candidates in federal elections are banned, and almost all
donations of more than $500 (US $400) are required to be disclosed to the
Chief Electoral Officer within four months after each election (in the past,
unlimited donations were allowed and did not have to be disclosed as long
as the candidate did not use the donation for their campaign). 

- However, secret, unlimited donations of money, property or services are
still legal to nomination race candidates, and to political party leadership
race candidates, and to "trust funds" maintained by constituency

http://lois.justice.gc.ca/en/showtdm/cs/E-2.01
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race candidates, and to "trust funds" maintained by constituency
associations of political parties (unlimited donations are allowed and do not
have to be disclosed as long as the candidate or riding association do not
use the donation for an election campaign.) 

- Given that there is no tracking of federal Canadian candidates' assets and
liabilities, or bank accounts for suspicious transactions, there is no way to
determine whether a candidate has received a secret donation -- See for
details: [ LINK ] 

21c    In law, there are limits on corporate donations to individual political candidates.

Score: YES

References: - Canada Elections Act (2000, c. 9), Part 18 -- [ LINK ] 

- Elections Canada (federal regulatory agency) web page re: law on
political finances -- [ LINK ] 

- As of Jan. 1, 2007, under the Canada Elections Act, Part 18, donations
from corporations, unions or organizations of any kind to any party or any
type of candidate at any time are prohibited 

- However, loans by to candidates are not limited. A bill was introduced in
2007 to allow only loans by financial institutions to political parties and
candidates (but not limit the amount of such loans) but the bill did not
become law before the September-October federal election occurred. As a
result, candidates can use loans to have access to more funding than they
would if they relied only on donations made under the donation limits in the
Canada Elections Act. 

- As of June 12, 2007, under the Canada Elections Act, Part 6, sections
92.1 to 92.6, secret, unlimited donations of money, property or services
made directly to candidates in federal elections are banned, and almost all
donations of more than US$500 (US$393) are required to be disclosed to
the Chief Electoral Officer within four months after each election (in the
past, unlimited donations were allowed and did not have to be disclosed as
long as the candidate did not use the donation for their campaign.) 

- However, under Part 18 of the Canada Elections Act, subsection
404.2(5), the provision by an employer of paid leave to an employee during
the election campaign period to allow the employee run as a candidate in a
nomination race, or in the election, is not a "donation" ("contribution") under
the Act. 

- Also, secret, unlimited donations of money, property or services are still
legal to nomination race candidates, and to political party leadership race
candidates, and to "trust funds" maintained by constituency associations of
political parties (unlimited donations are allowed and do not have to be
disclosed as long as the candidate or riding association do not use the
donation for an election campaign.) 

- Given that there is no tracking of federal Canadian candidates' assets and
liabilities, or bank accounts for suspicious transactions, there is no way to
determine whether a candidate has received a secret donation. -- See for
details: [ LINK ] 

- As well, individual donors do not have to disclose the identity of their
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employer or organizations with which they are affiliated in a significant way
(such as being a board member), and the identity of volunteers who work
for candidates does not have to be tracked nor disclosed. These two
loopholes mean that, even though it is illegal to do so, corporations, unions
and other organizations can effectively funnel donations through individuals
to candidates, or give employees paid time off to "volunteer" for
candidates, with little chance of being caught or penalized. 

21d    In law, there are requirements for the disclosure of donations to individual political
candidates.

Score: YES

References: - Canada Elections Act (2000, c. 9), Part 18 -- [ LINK ] 

- Elections Canada (federal regulatory agency) web page re: law on
political finances -- [ LINK ] 

- As of June 12, 2007, under the Canada Elections Act, Part 6, sections
92.1 to 92.6, secret, unlimited donations of money, property or services
made directly to candidates in federal elections are banned, and almost all
donations of more than US$500 (US$393) are required to be disclosed to
the Chief Electoral Officer within four months after each election (in the
past, unlimited donations were allowed and did not have to be disclosed as
long as the candidate did not use the donation for their campaign). 

- However, secret, unlimited donations of money, property or services are
still legal to nomination race candidates, and to political party leadership
race candidates, and to "trust funds" maintained by constituency
associations of political parties (unlimited donations are allowed and do not
have to be disclosed as long as the candidate or riding association do not
use the donation for an election campaign.) 

- Given that there is no tracking of federal Canadian candidates' assets and
liabilities, or bank accounts for suspicious transactions, there is no way to
determine whether a candidate has received a secret donation.-- See for
details: [ LINK ] 

- As well, individual donors do not have to disclose the identity of their
employer or organizations with which they are affiliated in a significant way
(such as being a board member), and the identity of volunteers who work
for candidates does not have to be tracked nor disclosed. These two
loopholes mean that, even though it is illegal to do so, corporations, unions
and other organizations can effectively funnel donations through individuals
to candidates, or give employees paid time off to "volunteer" for
candidates, with little chance of being caught or penalized. 

21e    In law, there are requirements for the independent auditing of the campaign finances of
individual political candidates.

Score: YES

References: - Canada Elections Act (2000, c. 9), Part 18 -- [ LINK ] 

Social Scientist's
Comments:

- Elections Canada has the power to audit candidates' finances, but rarely
does so, and given that candidates hire their own auditors, their actual,
effective independence is open to question. 

http://lois.justice.gc.ca/en/showtdm/cs/E-2.01
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21f    In law, there is an agency or entity that monitors the financing of individual political
candidates' campaigns.

Score: YES

References: - Canada Elections Act (2000, c. 9), Parts 2 and 3 -- [ LINK ] 

- Elections Canada -- [ LINK ] 

http://lois.justice.gc.ca/en/showtdm/cs/E-2.01
http://www.elections.ca/home.asp


22: Are the regulations governing the political financing of parties effective?

22a    In practice, the limits on individual donations to political parties are effective in
regulating an individual's ability to financially support a political party.

Score: 50

References: - Canada Elections Act (2000, c. 9), Part 18 -- [ LINK ] 

- Elections Canada (federal regulatory agency) web page re: law on political
finances -- [ LINK ] 

- As of Jan. 1, 2007, under the Canada Elections Act, Part 18, donations from
corporations, unions or organizations of any kind to any party or any type of
candidate at any time are prohibited. The annual limit on individual donations was
decreased from CA$5,000 to $1,100 (US$3,933 to US$865) total to each party; -
the annual limit on individual donations was decreased from CA$5,000 to
CA$1,100 combined total to each party's nomination race candidates, election
candidates, and riding associations; - the annual limit on individual donations is
decreased from CA$5,000 to CA$1,100 total to each election candidate who runs
as an independent; - the limit on individual donations is decreased from CA$5,000
to CA$1,100 to each candidate during a campaign for the leadership of a party; -
cash donations of more than $20 (US$15) are banned, to ensure that there is a
written record of almost all donations. 

- The limits increase annually on April 1 by the rate of inflation. 

- However, loans by individuals to political parties are not limited. A bill was
introduced in 2007 to allow only loans by financial institutions to political parties
and candidates (but not limit the amount of such loans) but the bill did not become
law before the September-October federal election occurred. 

- As well, in between election campaign periods, there are no limits on spending
by third parties (non-political parties) in direct or indirect support of political parties
and/or constituency/district associations, and the limits on third party advertising
that apply during election campaign periods do not apply during political party
leadership campaign periods. 

22b    In practice, the limits on corporate donations to political parties are effective in
regulating a company's ability to financially support a political party.

Score: 50

References: - Canada Elections Act (2000, c. 9), Part 18 -- [ LINK ] 

- Elections Canada (federal regulatory agency) web page re: law on political
finances -- [ LINK ] 

- As of Jan. 1, 2007, under the Canada Elections Act, Part 18, donations from
corporations, unions or organizations of any kind to any party or any type of
candidate at any time are prohibited 

- In addition, spending by third party (non-political party) individuals and groups on
paid advertising that supports a political party or candidate, or supports the
platform of a political party or candidate, is limited during election campaign
periods to CA$188,300 (US$148,120) annually, and CA$3,666 (US$2,883) within
the geographical bounds of any constituency association (the limits increase
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annually on April 1 by the inflation rate). [ LINK ] 

- However, loans by corporations to political parties are not limited. A bill was
introduced in 2007 to allow only loans by financial institutions to political parties
and candidates (but not limit the amount of such loans) but the bill did not become
law before the September-October federal election occurred. As a result, parties
can raise more funds through loans than they would be able to if they relied only
on donations under the donation limits. 

- As well, secret, unlimited donations of money, property or services are still legal
to nomination race candidates, and to political party leadership race candidates,
and to "trust funds" maintained by constituency associations of political parties
(unlimited donations are allowed and do not have to be disclosed as long as the
candidate or riding association do not use the donation for an election campaign.) 

- In addition, in between election campaign periods, there are no limits on
spending by third parties (non-political parties) in direct or indirect support of
political parties and/or constituency associations, and the limits on third party
advertising that apply during election campaign periods do not apply during
political party leadership campaign periods. 

- As well, individual donors do not have to disclose the identity of their employer or
organizations with which they are affiliated in a significant way (such as being a
board member), and the identity of volunteers who work for candidates does not
have to be tracked nor disclosed. These two loopholes mean that, even though it
is illegal to do so, corporations, unions and other organizations can effectively
funnel donations through individuals to candidates, or give employees paid time
off to "volunteer" for candidates, with little chance of being caught or penalized. 

22c    In practice, the limits on total party expenditures are effective in regulating a political
party's ability to fund campaigns or politically-related activities.

Score: 50

References: - Canada Elections Act (2000, c. 9), Part 18, Divisions 2 and 3 -- [ LINK ] 

- Elections Canada (federal regulatory agency) web page re: law on political
finances -- [ LINK ] 

- The limits only apply to spending by a candidate or party during the election
campaign period. There are no limits on spending in between election campaign
periods 

- The limits are based on the number of voters in a constituency/district, and
increase annually on April 1 by the rate of inflation, and are approximately CA$1
(US $0.80) per voter -- so candidates can spend approximately CA$1 per voter on
their local district election campaign, and their party can spend an addition CA$1
per voter on its national election campaign 

- However, under Part 18, Division 2, subsection 407 of the Canada Elections Act,
some expenses for a fund-raising activity and expenses to directly promote the
nomination of a person as a candidate or as leader of a registered party are not
defined as "expenses" under the Act, and this loophole allows candidates and
parties to exceed their spending limits to varying degrees. 

- Given that Elections Canada does not regularly audit all candidates' expenses,
and does not even have the power to audit party expenses, it is very likely that
parties abuse this loophole to exceed their election spending limits. 
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- As well, loans by individuals and corporations to political parties are not limited. A
bill was introduced in 2007 to allow only loans by financial institutions to political
parties and candidates (but not limit the amount of such loans) but the bill did not
become law before the September-October federal election occurred -- as a result,
parties and their candidates can use loans to have access to more funding than
they would if they relied only on donations made under the donation limits in the
Canada Elections Act. 

- In addition, Elections Canada (the federal regulatory agency) does not have the
power to audit political party finances, and parties choose their own auditors, and
as a result of these weaknesses in the auditing system it is open to parties to hide
excess spending. 

- In 2007-2008, another issue arose that brings into question the party election
spending limits through a prominent Elections Canada investigation (which has not
yet resulted in a prosecution) concerning the federal Conservative Party of
Canada's transfer of funds in the 2006 federal election from its national campaign
to more than 60 of the parties' candidates for the candidates to use to buy TV
advertising time to run the national campaign's TV ads. 

- Elections Canada ruled that these transfers, while legal under the Act, resulted in
candidates claiming local district election campaign expenditures which were not
legal (and for which Elections Canada refused to reimburse the candidates under
the public financing reimbursement program that gives candidates who win more
than 10 percent of the vote in their local district a reimbursement of 50 percent of
their campaign expenses.) 

- Elections Canada ruled that the Conservative Party should have claimed the TV
advertising expenses as part of the Party's national campaign expenditures, and
that therefore the Party's national campaign had spent CA$1.2 million
(US$945,319) more than the legal spending limit for national party campaigns. 

- In response, the Conservative Party of Canada filed a civil lawsuit against
Elections Canada in an attempt to win a ruling that Elections Canada must
reimburse 50 percent of the TV ad expenses for all of its candidates who won
more than 10 percent of the vote in their local district. 

- Elections Canada is also preparing to prosecute the Conservative Party in an
attempt to win a court ruling that the Party's TV advertising funds transfer
essentially violated the national campaign spending limits under the Act. 

- The court's ruling in the Party's civil lawsuit against Elections Canada will very
likely determine whether Elections Canada proceeds with a prosecution against
the Party, as this ruling will essentially determine whether or not the Party's
transfer of funds to local candidates was legal under the Canada Elections Act --
See for details -- [ LINK ] 

22d    In practice, when necessary, an agency or entity monitoring the financing of political
parties independently initiates investigations.

Score: 75

References: - Elections Canada -- [ LINK ] 

- Chief Electoral Officer's Statutory reports section on following Elections Canada
web page -- [ LINK ] 

- Commissioner of Canada Elections "Compliance Agreements" archive on
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following Elections Canada web page -- [ LINK ]" target="_blank">[ LINK ] 

- Commissioner of Canada Elections "Sentencing Digest" archive on following
Elections Canada web page -- [ LINK ] 

- As of Jan. 1, 2007, prosecutions under the Canada Elections Act were no longer
handled by the Commissioner of Canada Elections, and since then while the
Commissioner continues to investigate allegations of violations of the Act (in
conjunction with police forces, especially the Royal Canadian Mounted Police
(RCMP - Canada's national police force), prosecutions under the Act are handled
by the new office of the Director of Public Prosecutions and the Public
Prosecutions Service of of Canada (PPSC) -- [ LINK ] 

- Since 2000, the Commissioner of Canada Elections has been empowered under
the Canada Elections Act to reach "compliance agreements" with violators (or
likely violators) of the Act, and has used this process several times instead of
prosecuting and seeking penalties --
http://www.elections.ca/content.asp?section=loi&document=index&dir=agr&lang=e

- Also, in the "Enforcement" section of the October 2004 report on the process and
results of the June 2004 election, the Chief Electoral Officer reported that 505
complaints had been filed, 389 had been resolved, 116 remained open, and that
"As the cases progress, updated statistics on complaints, investigations and
prosecutions appear in the Chief Electoral Officer's periodic reports and
publications, as well as on the Elections Canada Web site". However, details
about the 505 complaints (the nature of the complaint, the results of the
investigation, the nature of the resolution of the complaint) are not in the report,
nor in any other publicly available report from Elections Canada, and the
Compliance Agreement and Sentencing Digest Web pages set out above contain
details about only a dozen or so cases from 2004. -- [ LINK ] 

- When legal limits on federal political donations first came into force on Jan. 1,
2004, there were media reports of donations above the limits during the May-June
2004 federal election, and further media reports that Elections Canada only
required the donations to be returned. 

- In section 4.2.4 of the Electoral Law Enforcement of the May 2006 report on the
process and results of the January 2006 election, the Chief Electoral Officer
reported that 329 complaints had been filed, 231 had been resolved, 98 remained
open, and that "As cases progress, updated statistics on complaints, compliance
agreements and prosecutions appear in the Chief Electoral Officer's periodic
reports and publications". However, details about the 329 complaints (the nature
of the complaint, the results of the investigation, the nature of the resolution of the
complaint) are not in the report, nor in any other publicly available report from
Elections Canada, and the Compliance Agreement and Sentencing Digest Web
pages set out above contain details about only a dozen or so cases from 2006. -- [
LINK ] 

Social
Scientist's
Comments:

- In 2007-2008, the most prominent Elections Canada investigation (which has not
yet resulted in a prosecution) concerned the federal Conservative Party of
Canada's transfer of funds in the 2006 federal election from its national campaign
to more than 60 of the parties' candidates for the candidates to use to buy TV
advertising time to run the national campaign's TV ads. 
- Elections Canada ruled that these transfers, while legal under the Act, resulted in
candidates claiming local district election campaign expenditures which were not
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legal (and for which Elections Canada refused to reimburse the candidates under
the public financing reimbursement program that gives candidates who win more
than 10% of the vote in their local district a reimbursement of 50 percent of their
campaign expenses.) 

- Elections Canada ruled that the Conservative Party should have claimed the TV
advertising expenses as part of the Party's national campaign expenditures, and
that therefore the Party's national campaign had spent CA$1.2 million
(US$944,361) more than the legal spending limit for national party campaigns. 

- In response, the Conservative Party of Canada filed a civil lawsuit against
Elections Canada in an attempt to win a ruling that Elections Canada must
reimburse 50 percent of the TV ad expenses for all of its candidates who won
more than 10 percent of the vote in their local district. 

- Elections Canada is also preparing to prosecute the Conservative Party in an
attempt to win a court ruling that the Party's TV advertising funds transfer
essentially violated the national campaign spending limits under the Act. 

- The court's ruling in the Party's civil lawsuit against Elections Canada will very
likely determine whether Elections Canada proceeds with a prosecution against
the Party, as this ruling will essentially determine whether or not the Party's
transfer of funds to local candidates was legal under the Canada Elections Act --
See for details -- [ LINK ] 

22e    In practice, when necessary, an agency or entity monitoring the financing of political
parties imposes penalties on offenders.

Score: 50

References: - Elections Canada -- [ LINK ] 

- Chief Electoral Officer's Statutory reports section on following Elections Canada
web page -- [ LINK ] 

- Commissioner of Canada Elections "Compliance Agreements" archive on
following Elections Canada web page -- [ LINK ]" target="_blank">[ LINK ] 

- Commissioner of Canada Elections "Sentencing Digest" archive on following
Elections Canada web page -- [ LINK ] 

- As of Jan. 1, 2007, prosecutions under the Canada Elections Act were no longer
handled by the Commissioner of Canada Elections, and since then while the
Commissioner continues to investigate allegations of violations of the Act (in
conjunction with police forces, especially the Royal Canadian Mounted Police
(RCMP - Canada's national police force), prosecutions under the Act are handled
by the new office of the Director of Public Prosecutions and the Public
Prosecutions Service of of Canada (PPSC) -- [ LINK ] 

- Since 2000, the Commissioner of Canada Elections has been empowered under
the Canada Elections Act to reach "compliance agreements" with violators (or
likely violators) of the Act, and has used this process several times instead of
prosecuting and seeking penalties --
http://www.elections.ca/content.asp?section=loi&document=index&dir=agr&lang=e

- Also, in the "Enforcement" section of the October 2004 report on the process and
results of the June 2004 election, the Chief Electoral Officer reported that 505
complaints had been filed, 389 had been resolved, 116 remained open, and that
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"As the cases progress, updated statistics on complaints, investigations and
prosecutions appear in the Chief Electoral Officer's periodic reports and
publications, as well as on the Elections Canada Web site". However, details
about the 505 complaints (the nature of the complaint, the results of the
investigation, the nature of the resolution of the complaint) are not in the report,
nor in any other publicly available report from Elections Canada, and the
Compliance Agreement and Sentencing Digest Web pages set out above contain
details about only a dozen or so cases from 2004. -- [ LINK ] 

- When legal limits on federal political donations first came into force on Jan. 1,
2004, there were media reports of donations above the limits during the May-June
2004 federal election, and further media reports that Elections Canada only
required the donations to be returned. 

- In section 4.2.4 of the Electoral Law Enforcement of the May 2006 report on the
process and results of the January 2006 election, the Chief Electoral Officer
reported that 329 complaints had been filed, 231 had been resolved, 98 remained
open, and that "As cases progress, updated statistics on complaints, compliance
agreements and prosecutions appear in the Chief Electoral Officer's periodic
reports and publications". However, details about the 329 complaints (the nature
of the complaint, the results of the investigation, the nature of the resolution of the
complaint) are not in the report, nor in any other publicly available report from
Elections Canada, and the Compliance Agreement and Sentencing Digest Web
pages set out above contain details about only a dozen or so cases from 2006. -- [
LINK ] 

22f    In practice, contributions to political parties are audited.

Score: 50

References: - Elections Canada -- [ LINK ] 

- Chief Electoral Officer's Statutory reports section on following Elections Canada
web page -- [ LINK ] 

- Political parties and constituency (district) associations and candidates are
required by the Canada Elections Act to provide their audited annual (parties and
riding associations) and election campaign period (parties and candidates)
financial statements to Elections Canada, but Elections Canada does not have the
power under the Act, nor the mandate, to audit the parties' and riding associations'
statements, and does not audit all candidates' statements. As a result, it is very
possible for parties, associations and candidates to submit an inaccurate financial
statement, especially given that they choose their own auditors. 
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23: Are the regulations governing the political financing of individual
candidates effective?

23a    In practice, the limits on individual donations to political candidates are effective in
regulating an individual's ability to financially support a particular candidate.

Score: 50

References: - Canada Elections Act (2000, c. 9), Part 18 -- [ LINK ] 

- Elections Canada (federal regulatory agency) web page re: law on political
finances -- [ LINK ] 

- As of Jan. 1, 2007, under the Canada Elections Act, Part 18, donations from
corporations, unions or organizations of any kind to any party or any type of
candidate at any time are prohibited; - the annual limit on individual donations is
decreased from CA$5,000 to CA$1,100 (US3,934 to US$8) total to each party; -
the annual limit on individual donations is decreased from CA$5,000 to CA$1,100
combined total to each party's nomination race candidates, election candidates,
and riding associations; - the annual limit on individual donations is decreased
from CA$5,000 to CA$1,100 total to each election candidate who runs as an
independent; - the limit on individual donations is decreased from CA$5,000 to
CA$1,100 to each candidate during a campaign for the leadership of a party; -
cash donations of more than $20 (US$15.7) are banned, to ensure that there is a
written record of almost all donations. 

- The limits increase annually on April 1 by the rate of inflation 

- As of June 12, 2007, under the Canada Elections Act, Part 6, sections 92.1 to
92.6, secret, unlimited donations of money, property or services made directly to
candidates in federal elections are banned, and almost all donations of more than
CA$500 (US $393) are required to be disclosed to the Chief Electoral Officer within
four months after each election (in the past, unlimited donations were allowed and
did not have to be disclosed as long as the candidate did not use the donation for
their campaign.) 

- In addition, spending by third party (non-political party) individuals and groups on
paid advertising that supports a political party or candidate, or supports the
platform of a political party or candidate, is limited during election campaign
periods to CA$188,300 (US$148.186) annually, and CA$3,666 (US$2,885) within
the geographical bounds of any constituency association (the limits increase
annually on April 1st by the inflation rate.) -- [ LINK ] 

- However, loans by individuals to political candidates are not limited -- a bill was
introduced in 2007 to allow only loans by financial institutions to political parties
and candidates (but not limit the amount of such loans) but the bill did not become
law before the September-October federal election occurred. 

- As well, secret, unlimited donations of money, property or services are still legal
to nomination race candidates, and to political party leadership race candidates,
and to "trust funds" maintained by constituency associations of political parties
(unlimited donations are allowed and do not have to be disclosed as long as the
candidate or riding association do not use the donation for an election campaign.) 

- Given that there is no tracking of federal Canadian candidates' assets and
liabilities, or bank accounts for suspicious transactions, there is no way to
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determine whether a candidate has received a secret donation -- See for details: [
LINK ] 

- In addition, in between election campaign periods, there are no limits on
spending by third parties (non-political parties) in direct or indirect support of
political parties and/or constituency associations, and the limits on third party
advertising that apply during election campaign periods do not apply during
political party leadership campaign periods. 

23b    In practice, the limits on corporate donations to individual candidates are effective in
regulating a company's ability to financially support a candidate.

Score: 50

References: - Canada Elections Act (2000, c. 9), Part 18 -- [ LINK ] 

- Elections Canada (federal regulatory agency) web page re: law on political
finances -- [ LINK ] 

- As of Jan. 1, 2007, under the Canada Elections Act, Part 18, donations from
corporations, unions or organizations of any kind to any party or any type of
candidate at any time are prohibited. 

- As of June 12, 2007, under the Canada Elections Act, Part 6, sections 92.1 to
92.6, secret, unlimited donations of money, property or services made directly to
candidates in federal elections are banned, and almost all donations of more than
CA$500 (US$393) are required to be disclosed to the Chief Electoral Officer within
four months after each election (in the past, unlimited donations were allowed and
did not have to be disclosed as long as the candidate did not use the donation for
their campaign.) 

- In addition, spending by third party (non-political party) groups on paid advertising
that supports a political party or candidate, or supports the platform of a political
party or candidate, is limited during election campaign periods to CA$188,300
(US$148,186) annually, and CA$3,666 (US$2,885) within the geographical
bounds of any constituency association (the limits increase annually on April 1st
by the inflation rate) -- [ LINK ] 

- However, loans by corporations to political parties are not limited -- a bill was
introduced in 2007 to allow only loans by financial institutions to political parties
and candidates (but not limit the amount of such loans) but the bill did not become
law before the September-October federal election occurred. As a result,
candidates can raise more funds through loans than they could if they only relied
on donations under the donation limits. 

- As well, under Part 18 of the Canada Elections Act, subsection 404.2(5), the
provision by an employer of paid leave to an employee during the election
campaign period to allow the employee run as a candidate in a nomination race,
or in the election, is not a donation ("contribution") under the Act. 

- Also, secret, unlimited donations of money, property or services are still legal to
nomination race candidates, and to political party leadership race candidates, and
to "trust funds" maintained by constituency associations of political parties
(unlimited donations are allowed and do not have to be disclosed as long as the
candidate or riding association do not use the donation for an election campaign). 

- Given that there is no tracking of federal Canadian candidates' assets and
liabilities, or bank accounts for suspicious transactions, there is no way to
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determine whether a candidate has received a secret donation -- See for details: [
LINK ] 

- As well, individual donors do not have to disclose the identity of their employer or
organizations with which they are affiliated in a significant way (such as being a
board member), and the identity of volunteers who work for candidates does not
have to be tracked nor disclosed -- these two loopholes mean that, even though it
is illegal to do so, corporations, unions and other organizations can effectively
funnel donations through individuals to candidates, or give employees paid time
off to "volunteer" for candidates, with little chance of being caught or penalized. 

- In addition, in between election campaign periods, there are no limits on
spending by third parties (non-political parties) in direct or indirect support of
political parties and/or constituency associations, and the limits on third party
advertising that apply during election campaign periods do not apply during
political party leadership campaign periods. 

23c    In practice, when necessary, an agency or entity monitoring the financing of individual
candidates' campaigns independently initiates investigations.

Score: 75

References: - Elections Canada -- [ LINK ] 

- Chief Electoral Officer's Statutory reports section on following Elections Canada
web page -- [ LINK ] 

- Commissioner of Canada Elections "Compliance Agreements" archive on
following Elections Canada web page -- [ LINK ]" target="_blank">[ LINK ] 

- Commissioner of Canada Elections "Sentencing Digest" archive on following
Elections Canada web page -- [ LINK ] 

- As of Jan. 1, 2007, prosecutions under the Canada Elections Act were no longer
handled by the Commissioner of Canada Elections, and since then while the
Commissioner continues to investigate allegations of violations of the Act (in
conjunction with police forces, especially the Royal Canadian Mounted Police
(RCMP - Canada's national police force), prosecutions under the Act are handled
by the new office of the Director of Public Prosecutions and the Public
Prosecutions Service of of Canada (PPSC) -- [ LINK ] 

- Since 2000, the Commissioner of Canada Elections has been empowered under
the Canada Elections Act to reach "compliance agreements" with violators (or
likely violators) of the Act, and has used this process several times instead of
prosecuting and seeking penalties --
http://www.elections.ca/content.asp?section=loi&document=index&dir=agr&lang=e

- Also, in the "Enforcement" section of the October 2004 report on the process and
results of the June 2004 election, the Chief Electoral Officer reported that 505
complaints had been filed, 389 had been resolved, 116 remained open, and that
"As the cases progress, updated statistics on complaints, investigations and
prosecutions appear in the Chief Electoral Officer's periodic reports and
publications, as well as on the Elections Canada web site". However, details about
the 505 complaints (the nature of the complaint, the results of the investigation,
the nature of the resolution of the complaint) are not in the report, nor in any other
publicly available report from Elections Canada, and the Compliance Agreement
and Sentencing Digest Web pages set out above contain details about only a
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dozen or so cases from 2004. -- [ LINK ] 

- When legal limits on federal political donations first came into force on Jan. 1,
2004, there were media reports of donations above the limits during the May-June
2004 federal election, and further media reports that Elections Canada only
required the donations to be returned. 

- In section 4.2.4 of the Electoral Law Enforcement of the May 2006 report on the
process and results of the January 2006 election, the Chief Electoral Officer
reported that 329 complaints had been filed, 231 had been resolved, 98 remained
open, and that "As cases progress, updated statistics on complaints, compliance
agreements and prosecutions appear in the Chief Electoral Officer's periodic
reports and publications". However, details about the 329 complaints (the nature
of the complaint, the results of the investigation, the nature of the resolution of the
complaint) are not in the report, nor in any other publicly available report from
Elections Canada, and the Compliance Agreement and Sentencing Digest web
pages set out above contain details about only a dozen or so cases from 2006. -- [
LINK ] 

23d    In practice, when necessary, an agency or entity monitoring the financing of individual
candidates' campaigns imposes penalties on offenders.

Score: 50

References: - Elections Canada -- [ LINK ] 

- Chief Electoral Officer's Statutory reports section on following Elections Canada
web page -- [ LINK ] 

- Commissioner of Canada Elections "Compliance Agreements" archive on
following Elections Canada web page -- [ LINK ]" target="_blank">[ LINK ] 

- Commissioner of Canada Elections "Sentencing Digest" archive on following
Elections Canada web page -- [ LINK ] 

- As of Jan. 1, 2007, prosecutions under the Canada Elections Act were no longer
handled by the Commissioner of Canada Elections, and since then while the
Commissioner continues to investigate allegations of violations of the Act (in
conjunction with police forces, especially the Royal Canadian Mounted Police
(RCMP - Canada's national police force), prosecutions under the Act are handled
by the new office of the Director of Public Prosecutions and the Public
Prosecutions Service of of Canada (PPSC) -- [ LINK ] 

- Since 2000, the Commissioner of Canada Elections has been empowered under
the Canada Elections Act to reach "compliance agreements" with violators (or
likely violators) of the Act, and has used this process several times instead of
prosecuting and seeking penalties --
http://www.elections.ca/content.asp?section=loi&document=index&dir=agr&lang=e

- Also, in the "Enforcement" section of the October 2004 report on the process and
results of the June 2004 election, the Chief Electoral Officer reported that 505
complaints had been filed, 389 had been resolved, 116 remained open, and that
"As the cases progress, updated statistics on complaints, investigations and
prosecutions appear in the Chief Electoral Officer's periodic reports and
publications, as well as on the Elections Canada web site". However, details about
the 505 complaints (the nature of the complaint, the results of the investigation,
the nature of the resolution of the complaint) are not in the report, nor in any other
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publicly available report from Elections Canada, and the Compliance Agreement
and Sentencing Digest Web pages set out above contain details about only a
dozen or so cases from 2004. -- [ LINK ] 

- When legal limits on federal political donations first came into force on Jan. 1,
2004, there were media reports of donations above the limits during the May-June
2004 federal election, and further media reports that Elections Canada only
required the donations to be returned. 

- In section 4.2.4 of the Electoral Law Enforcement of the May 2006 report on the
process and results of the January 2006 election, the Chief Electoral Officer
reported that 329 complaints had been filed, 231 had been resolved, 98 remained
open, and that "As cases progress, updated statistics on complaints, compliance
agreements and prosecutions appear in the Chief Electoral Officer's periodic
reports and publications". However, details about the 329 complaints (the nature
of the complaint, the results of the investigation, the nature of the resolution of the
complaint) are not in the report, nor in any other publicly available report from
Elections Canada, and the Compliance Agreement and Sentencing Digest web
pages set out above contain details about only a dozen or so cases from 2006. -- [
LINK ] 

23e    In practice, the finances of individual candidates' campaigns are audited.

Score: 75

References: - Elections Canada -- [ LINK ] 

- Chief Electoral Officer's Statutory reports section on following Elections Canada
web page -- [ LINK ] 

- Political parties and constituency (district) associations and candidates are
required by the Canada Elections Act to provide their audited annual (parties and
riding associations) and election campaign period (parties and candidates)
financial statements to Elections Canada, but Elections Canada does not have the
power under the Act, nor the mandate, to audit the parties' and riding associations'
statements, and does not audit all candidates' statements. As a result, it is very
possible for parties, associations and candidates to submit an inaccurate financial
statement, especially given that they choose their own auditors. 
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24: Can citizens access records related to the financing of political parties?

24a    In practice, political parties disclose data relating to financial support and expenditures
within a reasonable time period.

Score: 75

References: - Political parties are required by Part 18, Division 3 of the Canada
Elections Act (2000, c. 9) -- [ LINK ] -- to disclose their donations and
outstanding loans quarterly, but their expenses only annually. 

- Parties are not required to disclose their donations and outstanding loans
in the week or so before each voting day, and as a result voters are denied
key information about who or what organizations are bankrolling the party. 

24b    In practice, citizens can access the financial records of political parties within a
reasonable time period.

Score: 75

References: - Political parties are required by Part 18, Division 3 of the Canada
Elections Act (2000, c. 9) -- [ LINK ] -- to disclose their donations and
outstanding loans quarterly, but their expenses only annually. 

- Parties are not required to disclose their donations and outstanding loans
in the week or so before each voting day, and as a result voters are denied
key information about who or what organizations are bankrolling the party. 

24c    In practice, citizens can access the financial records of political parties at a reasonable
cost.

Score: 100

References: - Elections Canada (federal regulatory agency) Web page re: law on
political finances -- [ LINK ] 

- Elections Canada maintains online registries of donations that are
updated reasonably soon after data is received from political parties,
constituency associations and candidates. The registries are fully
searchable for no cost. 

http://lois.justice.gc.ca/en/showtdm/cs/E-2.01
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25: Can citizens access records related to the financing of individual
candidates' campaigns?

25a    In practice, individual political candidates disclose data relating to financial support and
expenditures within a reasonable time period.

Score: 50

References: - Constituency associations are required by the Canada Elections Act
Canada Elections Act (2000, c. 9) -- [ LINK ] -- to disclose their donations
and expenditures only annually. 

- Nomination race and election candidates are required by the Canada
Elections Act to disclose their donations and expenditures only four-six
months after the day of the nomination vote, or election vote. 

- Political party leadership race candidates are required by the Canada
Elections Act to disclose their donations and loans 30 days before the date
of the party leadership vote, and then every week during the last 30 days
leading up to the vote. 

- As of June 12, 2007, under the Canada Elections Act: - secret, unlimited
donations of money, property or services made directly to candidates in
federal elections are banned, and almost all donations of more than
CA$500 (US$393) are required to be disclosed to the Chief Electoral
Officer within four months after each election (in the past, unlimited
donations were allowed and did not have to be disclosed as long as the
candidate did not use the donation for their campaign.) 

- However, secret, unlimited donations of money, property or services are
still legal to nomination race candidates, and to political party leadership
race candidates, and to "trust funds" maintained by constituency
associations of political parties (unlimited donations are allowed and do not
have to be disclosed as long as the candidate or riding association do not
use the donation for an election campaign.) 

- In addition, loans to constituency associations, and candidates are not
limited, and only political parties are required under the Canada Elections
Act to disclose regularly the amount and terms of loans (candidates are
required to disclose the amount and terms of loans within four to six
months after their election campaign.) 

25b    In practice, citizens can access the financial records of individual candidates (their
campaign revenues and expenditures) within a reasonable time period.

Score: 50

References: - Constituency associations are required by the Canada Elections Act
Canada Elections Act (2000, c. 9) -- [ LINK ] -- to disclose their donations
and expenditures only annually. 

- Nomination race and election candidates are required by the Canada
Elections Act to disclose their donations and expenditures only four-six
months after the day of the nomination vote, or election vote. 

- Political party leadership race candidates are required by the Canada
Elections Act to disclose their donations and loans 30 days before the date
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Elections Act to disclose their donations and loans 30 days before the date
of the party leadership vote, and then every week during the last 30 days
leading up to the vote. 

- As of June 12, 2007, under the Canada Elections Act: - secret, unlimited
donations of money, property or services made directly to candidates in
federal elections are banned, and almost all donations of more than
CA$500 (US$393) are required to be disclosed to the Chief Electoral
Officer within four months after each election (in the past, unlimited
donations were allowed and did not have to be disclosed as long as the
candidate did not use the donation for their campaign.) 

- However, secret, unlimited donations of money, property or services are
still legal to nomination race candidates, and to political party leadership
race candidates, and to "trust funds" maintained by constituency
associations of political parties (unlimited donations are allowed and do not
have to be disclosed as long as the candidate or riding association do not
use the donation for an election campaign.) 

- In addition, loans to constituency associations, and candidates are not
limited, and only political parties are required under the Canada Elections
Act to disclose regularly the amount and terms of loans (candidates are
required to disclose the amount and terms of loans within four to six
months after their election campaign.) 

25c    In practice, citizens can access the financial records of individual candidates (their
campaign revenues and expenditures) at a reasonable cost.

Score: 100

References: - Elections Canada (federal regulatory agency) Web page re: law on
political finances -- [ LINK ] 

- Elections Canada maintains online registries of donations that are
updated reasonably soon after data is received from political parties,
constituency associations and candidates. The registries are fully
searchable for no cost. 

http://www.elections.ca/intro.asp?section=fin&document=index


26: Can citizens sue the government for infringement of their civil rights?

26    In law, can citizens sue the government for infringement of their civil rights?

Score: YES

References: - Constitution Act, 1982, Schedule B, Part 1, Canadian Charter of Rights
and Freedoms, subsection 24(1) -- [ LINK ] 

http://lois.justice.gc.ca/en/Const/annex_e.html#1


27: Can the chief executive be held accountable for his/her actions?

27a    In practice, the chief executive gives reasons for his/her policy decisions.

Score: 75

References: - Under the rules of the House of Commons, there is a daily
"Question Period" during which members of the opposition parties
may question Cabinet ministers including the Prime Minister (who,
along with their appointees, make up the executive of the federal
Canadian government.) However, ministers do not always answer
the questions fully. 
- Questioning by media of ministers (though not necessarily the
Prime Minister) also occurs daily, and corporations, citizen groups
and other organizations regularly communicate with ministers in
attempts to obtain explanations of policy decisions, but again
ministers do not always answer the questions fully. 

Peer Reviewer's Comments: One recent example is the resignation of former foreign affairs
minister Maxime Bernier, who was forced to quit his cabinet job last
May over a security breach involving classified documents. He had
forgotten sensitive documents, some about Canada's mission in
Afghanistan, at the home of his former girlfriend, Julie Couillard, for
five weeks. Revelations surfaced in the aftermath of the incident that
she had friends and acquaintances in Montreal's biker and organized
crime underworld. 
Further, the fallout from the sponsorship scandal continued during
this study period, with former public works minister Alfonso Gagliano
losing a legal bid last September to overturn the findings of an inquiry
that put part of the blame on him for millions of dollars in taxpayers´
money that was given to Liberal-friendly advertising agencies. 

 

27b    In law, the judiciary can review the actions of the executive.

Score: YES

References: - The Constitution Act, 1987, section 91, subsection 92A(3), section
94A, and section 95 set out the jurisdiction of the federal Canadian
Parliament, and the federal courts and/or provincial superior courts
can review the laws passed by the federal Parliament if they exceed
Parliament's constitutionally defined jurisdiction -- [ LINK ] 

- The Constitution Act, 1982, Part 1 The Canadian Charter of Rights
and Freedoms, section 24 states that "Anyone whose rights or
freedoms, as guaranteed by this Charter, have been infringed or
denied may apply to a court of competent jurisdiction to obtain such
remedy as the court considers appropriate and just in the
circumstances." -- [ LINK ] 

- Canadian federal government's guide to the Charter -- [ LINK ] 

- Canadian Bar Association (Province of British Columbia branch)
overview of Charter court application process -- [ LINK ] 

http://lois.justice.gc.ca/en/Const/c1867_e.html#judicature
http://lois.justice.gc.ca/en/Const/annex_e.html#I
http://www.canadianheritage.gc.ca/progs/pdp-hrp/canada/freedom_e.cfm
http://www.cba.org/BC/public_media/rights/230.aspx


- Federal Courts Act (R.S., 1985, c. F-7), subsection 2(1) definition of
"federal board, commission or other tribunal" defines which federal
government institutions can be reviewed by the court -- [ LINK ] 

- In addition, even if an application challenging the actions of the
federal government executive cannot be filed in Federal Court, it can
usually be filed in a provincial court, unless a specific statutory
prohibition (such as a privative clause) prevents such an application. 

27c    In practice, when necessary, the judiciary reviews the actions of the executive.

Score: 75

References: - While no fully substantiated evidence exists showing that Canadian
courts make partisan rulings or are unwilling to take on politically
sensitive issues, there is some fully substantiated evidence that
Canadian courts are occasionally unable to enforce their judgments
that apply to the executive branch (Cabinet of ministers) of the
federal government. See, for example, the judicial review of the
Registrar of Lobbyists by Democracy Watch at: [ LINK ] 

- There is also fully substantiated evidence that various administrative
tribunals that have addressed executive branch (Cabinet of ministers)
decisions and actions make partisan rulings, are unwilling to take on
politically sensitive issues and are occasionally unable to enforce
their judgments. See, for example, the summary of federal Ethics
Commissioner Bernard Shapiro's record between March 2004 and
April 2007 at: [ LINK ] 

Social Scientist's
Comments:

- The score of 75 is given based on a definition of "judiciary" that
includes administrative tribunals (agencies, boards, commissions). 

27d    In practice, the chief executive limits the use of executive orders for establishing new
regulations, policies, or government practices.

Score: 75

References: - There is no evidence that the Order-in-Council power of the
Canadian federal Cabinet (legal name is "Governor-in-Council") has
been used in more than a very few cases to avoid constitutionally or
legally required legislative approval. 

Social Scientist's
Comments:

- However, the score of 75 is given because during the June 2006 to
June 2007 time period, the federal Cabinet ordered that the Canada
Wheat Board (CWB) end its monopoly on the sale of barley; the
order was challenged in Federal Court by the CWB and the Court
ruled on July 31, 2007, that the Cabinet must seek the approval of
Parliament (the federal legislature) to make this change to the CWB;
the federal Cabinet appealed to the Federal Court of Appeal and in
February 2008 the court ruled against the Cabinet. 
- See articles about the situation at: [ LINK ] AND [ LINK ] 

- In the spring of 2008, the federal Cabinet ordered that 16,000
farmers be taken off the voter list for the elections of the Board of
Directors of the Canadian Wheat Board (CWB), and this order was
challenged in the Federal Court by a group called "Friends of the
Canadian Wheat Board" -- See article about the court case at: [ LINK
] 

http://lois.justice.gc.ca/en/notice/index.html?redirect=%2Fen%2Fshowtdm%2Fcs%2FF-7
http://www.dwatch.ca/camp/RelsAug1508.html
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- Also in the spring of 2008, the federal Cabinet ordered that the
limits be removed on spending on advertising by interest groups
during the election campaign period for the Board of Directors of the
CWB, and this order was also challenged in Federal Court by the
"Friends of the Canadian Wheat Board" 

- Also in the spring of 2008, the federal Cabinet ordered that the
CWB and its board and staff not speak or advertise about the
situation involving its sale of barley, and the CWB challenged this
order in court, and according to a media report at the hearing of the
case the judge compared the Cabinet's order to something that
Robert Mugabe would do in Zimbabwe See article about situation at: 
[ LINK ] 

http://canadianpress.google.com/article/ALeqM5iRz-kUrb6FH3LWvvLBKadatRyGIA
http://www.cbc.ca/news/canada/politicalbytes/2008/06/wheat_board_challenge.html


28: Is the executive leadership subject to criminal proceedings?

28a    In law, the heads of state and government can be prosecuted for crimes they commit.

Score: YES

References: - Criminal Code (R.S., 1985, c. C-46) -- [ LINK ] -- particularly Part IV re:
corruption crimes 

28b    In law, ministerial-level officials can be prosecuted for crimes they commit.

Score: YES

References: - Criminal Code (R.S., 1985, c. C-46) -- [ LINK ] -- particularly Part IV re:
corruption crimes 

http://lois.justice.gc.ca/en/showtdm/cs/C-46
http://lois.justice.gc.ca/en/showtdm/cs/C-46


29: Are there regulations governing conflicts of interest by the executive branch?

29a    In law, the heads of state and government are required to file a regular asset disclosure form.

Score: YES

References: - Conflict of Interest Act (2006, c. 9, s. 2 -- first in force July 9, 2007) -- most
assets worth more than CA$10,000 (US$7,869) must be disclosed to the
Conflict of Interest and Ethics Commissioner, with a partial list of assets made
public -- [ LINK ] 

- Office of the Conflict of Interest and Ethics Commissioner -- [ LINK ] 

Social Scientist's
Comments:

- The CA$10,000 (US$7,869) threshold for the disclosure of assets is much too
high, as it effectively allows members of the executive to hide gifts they receive
that are worth less than CA$10,000 (although receiving some of these gifts (for
example, from a lobbyist) is technically illegal under the Act). The gap in
disclosure of assets worth less than CA$10,000 is especially serious because
the Ethics Commissioner between March 2004 and April 2007 did not audit
even one of the statement of assets of any member of the executive. 

29b    In law, ministerial-level officials are required to file a regular asset disclosure form.

Score: YES

References: - Conflict of Interest Act (2006, c. 9, s. 2 -- first in force July 9, 2007) -- most
assets worth more than CA$10,000 (US$7,869) must be disclosed to the
Conflict of Interest and Ethics Commissioner, with a partial list of assets made
public -- [ LINK ] 

- Office of the Conflict of Interest and Ethics Commissioner -- [ LINK ] 

Social Scientist's
Comments:

- The CA$10,000 (US$7,869) threshold for the disclosure of assets is much too
high, as it effectively allows members of the executive to hide gifts they receive
that are worth less than CA$10,000 (although receiving some of these gifts (for
example, from a lobbyist) is technically illegal under the Act). The gap in
disclosure of assets worth less than CA$10,000 is especially serious because
the Ethics Commissioner between March 2004 and April 2007 did not audit
even one of the statement of assets of any member of the executive. 

29c    In law, there are regulations governing gifts and hospitality offered to members of the executive
branch.

Score: YES

References: - Part IV (bribery and corruption provisions) of the Criminal Code (R.S., 1985, c.
C-46) -- [ LINK ] 

- Conflict of Interest Act (2006, c. 9, s. 2 -- first in force July 9, 2007) -- [ LINK ] 

- Office of the Conflict of Interest and Ethics Commissioner -- [ LINK ] 

- In an important step forward during the study period of July 2007 to June
2008, the federal Canadian Conflict of Interest and Ethics Commissioner
released the first interpretation bulletin concerning the measures that govern
gifts and hospitality offered to members of the executive branch (even though
the measures have existed since 1986 in some form or another) -- See the link
to the "Guideline on Gifts (including Invitations, Fund Raisers and Business
Lunches)" at: [ LINK ] 

- As well, under the Act most assets worth more than CA$10,000 (US$7,869)
must be disclosed to the Commissioner, with a partial list of assets made
public. The CA$10,000 threshold for the disclosure of assets is much too high,
as it effectively allows members of the executive to hide gifts they receive that
are worth less than CA$10,000 (although receiving some of these gifts (for
example, from a lobbyist) is technically illegal under the Act). The gap in
disclosure of assets worth less than CA$10,000 is especially serious because
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the Ethics Commissioner between March 2004 and April 2007 did not audit
even one of the statement of assets of any member of the executive. 

29d    In law, there are requirements for the independent auditing of the executive branch asset
disclosure forms (defined here as ministers and heads of state and government).

Score: NO

References: - The new Conflict of Interest Act (2006, c. 9, s. 2 -- first in force July 9, 2007)
does not give the new Conflict of Interest and Ethics Commissioner (appointed
on July 9, 2007) the clear power to conduct audits of asset disclosures (or
liability disclosures), but does give the Commissioner the general mandate of
administering the Act, which (in law) implies that the Commissioner has the
power to conduct audits -- [ LINK ] 

- Office of the Conflict of Interest and Ethics Commissioner -- [ LINK ] 

- Under the Act, Most assets worth more than CA$10,000 (US$7,869) must be
disclosed to the Commissioner, with a partial list of assets made public. 

- However, there is no public evidence that the Commissioner has audited even
one executive asset disclosure statement in the past year, and the past
Commissioner (the position was called the Ethics Commissioner from March
2004 to July 2007) admitted that he did not audit any of the statements and
instead used an "honor" system of enforcement. 

29e    In law, there are restrictions on heads of state and government and ministers entering the private
sector after leaving the government.

Score: YES

References: - Part 3 of the Conflict of Interest Act (2006, c. 9, s. 2) -- [ LINK ] -- which
contains a two-year "cooling-off" period for Cabinet ministers, and one-year
period for some ministerial staff and some senior government officials, on
taking employment with, or lobbying for, some corporations and organizations
(which replaced the measures in the 2006 Code mentioned below.) 

- 2006 Conflict of Interest and Post-Employment Code for Public Office Holders
-- click on link to 2006 Code at: [ LINK
]/Publications.aspx?Expand=Commissioner_ConflictofInterestCodes&lang=en"
target="_blank">[ LINK ] -- which contains a five-year prohibition on Cabinet
ministers, some ministerial staff, and some senior government officials on
becoming a registered lobbyist (meaning, under the Lobbying Act, a person
who is paid to lobby any amount of time as a consultant, or is paid as an
employee of a corporation to lobby more than 20 percent of their paid working
time.) 

- Office of the Conflict of Interest and Ethics Commissioner --
http://ciec-ccie.gc.ca 

- "Restriction on Lobbying Activity" part of Lobbying Act (1985, c. 44 (4th Supp.))
-- [ LINK ] -- which came into effect on July 2, 2008 (finally) and replaced the
five-year cooling-off period measures in the Conflict of Interest and
Post-Employment Code for Public Office Holders mentioned above 

- Commissioner of Lobbying -- [ LINK ] 

29f    In practice, the regulations restricting post-government private sector employment for heads of
state and government and ministers are effective.

Score: 25

References: - Part 3 of the Conflict of Interest Act (2006, c. 9, s. 2) -- [ LINK ] -- which
contains a two-year "cooling-off" period for Cabinet ministers, and one-year
period for some ministerial staff and some senior government officials, on
taking employment with, or lobbying for, some corporations and organizations
(which replaced the measures in the 2006 Code mentioned below) 

- 2006 Conflict of Interest and Post-Employment Code for Public Office Holders
-- click on link to 2006 Code at: [ LINK
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-- click on link to 2006 Code at: [ LINK
]/Publications.aspx?Expand=Commissioner_ConflictofInterestCodes&lang=en"
target="_blank">[ LINK ] -- which contains a five-year prohibition on Cabinet
ministers, some ministerial staff, and some senior government officials on
becoming a registered lobbyist (meaning, under the Lobbying Act, a person
who is paid to lobby any amount of time as a consultant, or is paid as an
employee of a corporation to lobby more than 20 percent of their paid working
time.) 

- Office of the Conflict of Interest and Ethics Commissioner --
http://ciec-ccie.gc.ca 

- "Restriction on Lobbying Activity" part of Lobbying Act (1985, c. 44 (4th Supp.))
-- [ LINK ] -- which came into effect on July 2, 2008 (finally) and replaced the
five-year cooling-off period measures in the Conflict of Interest and
Post-Employment Code for Public Office Holders mentioned above 

- Commissioner of Lobbying -- [ LINK ] 

Social Scientist's
Comments:

- The grade of 25 is given because the measures are full of loopholes, as they:
(a) allow any member of the executive, the day after they leave office, to be
paid as an employee to lobby for a corporation they did not have significant
dealings with during their last year of office, as long as they lobby less than 20
percent of their time on average over each 6-month period (which allows for 35
days of full-time lobbying every six months); 
(b) allow any member of the executive, the day after they leave office, to be
paid as an employee for a corporation or organization they did not have
significant dealings with during their last year of office, and; 

(c) allow the Commissioner of Lobbying to exempt, for a variety of reasons,
ministerial staff and appointees from the five-year prohibition on becoming a
registered lobbyist 

- In addition, the measures in the Conflict of Interest and Post-Employment
Code for Public Office Holders (which were in effect during the study period of
July 2007 to June 2008) were supposedly enforced by Cabinet ministers for
themselves and their staff and appointees, while the measures in the Lobbying
Act came into effect on July 2, 2008. As a result, there is no track record of
enforcement of these measures to determine whether the Commissioner of
Lobbying will enforce them effectively (and, in fact, the Commissioner of
Lobbying has not yet been appointed (although there is an Interim
Commissioner.)) 

Peer Reviewer's Comments: According to an Aug. 20 report in La Presse, a major French daily in Montreal,
former Quebec health minister Philippe Couillard signed two decrees approving
the expansion of private medical clinics, days before he left office and accepted
a job with a private medical insurance company. The move raised questions
about the possibility of a conflict of interest, but a probe has yet to be launched.
Health is a very sensitive issue in Canada, a country where the right to publicly
delivered medicare is guaranteed by the Constitution, but where the private
sector has been playing an increasingly significant role. 

 

29g    In practice, the regulations governing gifts and hospitality offered to members of the executive
branch are effective.

Score: 50

References: - Part IV (bribery and corruption provisions) of the Criminal Code (R.S., 1985, c.
C-46) -- [ LINK ] 

- Conflict of Interest Act (2006, c. 9, s. 2 -- first in force July 9, 2007) -- [ LINK ] 

- Office of the Conflict of Interest and Ethics Commissioner -- [ LINK ] 

- In an important step forward during the study period of July 2007 to June
2008, the federal Canadian Conflict of Interest and Ethics Commissioner
released the first interpretation bulletin concerning the measures that govern
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gifts and hospitality offered to members of the executive branch (even though
the measures have existed since 1986 in some form or another) -- See the link
to the "Guideline on Gifts (including Invitations, Fund Raisers and Business
Lunches)" at: [ LINK ])=en 

- As well, under the Act most assets worth more than CA$10,000 (US$7,869)
must be disclosed to the Commissioner, with a partial list of assets made public
-- the CA$10,000 threshold for the disclosure of assets is much too high, as it
effectively allows members of the executive to hide gifts they receive that are
worth less than CA$10,000 (although receiving some of these gifts (for
example, from a lobbyist) is technically illegal under the Act). The gap in
disclosure of assets worth less than CA$10,000 is especially serious because
the Ethics Commissioner between March 2004 and April 2007 did not audit
even one of the statement of assets of any member of the executive. 

Social Scientist's
Comments:

- The grade of 50 is given because the Guideline cited above was issued in
June 2008, and therefore through the study period of July 2007 to June 2008
there was no effective rule; in addition there is no evidence of effective
enforcement by the Commissioner through the study period (and effective
enforcement will never be possible as long as members of the executive are not
required to disclose assets that are worth less than CA$10,000 (US$7,869)). 

29h    In practice, executive branch asset disclosures (defined here as ministers and above) are audited.

Score: 0

References: - The new Conflict of Interest Act (2006, c. 9, s. 2 -- first in force July 9, 2007)
does not give the new Conflict of Interest and Ethics Commissioner (appointed
on July 9, 2007) the clear power to conduct audits of asset disclosures (or
liability disclosures), but does give the Commissioner the general mandate of
administering the Act, which (in law) implies that the Commissioner has the
power to conduct audits -- [ LINK ] 

- Office of the Conflict of Interest and Ethics Commissioner -- [ LINK ] 

- Under the Act, Most assets worth more than CA$10,000 (US$7,869) must be
disclosed to the Commissioner, with a partial list of assets made public. 

- However, there is no public evidence that the Commissioner has audited even
one executive asset disclosure statement in the past year, and the past
Commissioner (the position was called the Ethics Commissioner from March
2004 to July 2007) admitted that he did not audit any of the statements and
instead used an "honor" system of enforcement. 

http://ciec-ccie.gc.ca/Default.aspx?pid=36
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30: Can citizens access the asset disclosure records of the heads of state and
government?

30a    In law, citizens can access the asset disclosure records of the heads of state and
government.

Score: YES

References: - Public Registry for Public Office Holders (Cabinet ministers, some
members of their staff, some appointees and senior government officials
are required to disclose their assets and liabilities to the Conflict of Interest
and Ethics Commissioner within 120 days of being appointed as a Public
Office Holder.) -- [ LINK ]/PublicSearch.aspx" target="_blank">[ LINK ] 

- Office of the Conflict of Interest and Ethics Commissioner --
http://ciec-ccie.gc.ca 

30b    In practice, citizens can access the asset disclosure records of the heads of state and
government within a reasonable time period.

Score: 75

References: - Partial asset and liability information can be found by searching the online
Public Registry for Public Office Holders (Cabinet ministers, some
members of their staff, some appointees and senior government officials
are required to disclose their assets and liabilities to the Conflict of Interest
and Ethics Commissioner within 60 days (for Cabinet ministers the most
senior policy-making staff and appointees) or 120 days of being appointed
as a Public Office Holder.) -- [ LINK ]/PublicSearch.aspx" target="_blank">[
LINK ]" target="_blank">[ LINK ] -- http://ciec-ccie.gc.ca/PublicSearch.aspx 

- Office of the Conflict of Interest and Ethics Commissioner --
http://ciec-ccie.gc.ca 

Social Scientist's
Comments:

- Some members of Cabinet ministers' staff, and some appointees and
senior government officials, are given four months (120 days) to disclose
assets and liabilities to the Conflict of Interest and Ethics Commissioner,
which is too long a period for them to be in position as a public office holder
with no disclosure of their assets and liabilities. 
- Also, Cabinet ministers, their staff, senior public servants can easily hide
large gifts they receive from lobbyists or others trying to influence them
because they only have to disclose assets worth CA$10,000 (US$7,869) or
more every four months to the Ethics Commissioner. The disclosure should
be required for assets worth CA$1,000 or more, with updates on changes
required within 30 days. 

30c    In practice, citizens can access the asset disclosure records of the heads of state and
government at a reasonable cost.

Score: 100

http://gi08.no-ip.org/pdf-tool/<a href=
http://gi08.no-ip.org/pdf-tool/<a href=


References: - Partial asset and liability information can be found by searching (for free)
the online Public Registry for Public Office Holders (Cabinet ministers,
some members of their staff, some appointees and senior government
officials are required to disclose their assets and liabilities to the Conflict of
Interest and Ethics Commissioner within 120 days of being appointed as a
Public Office Holder.) -- [ LINK ]/PublicSearch.aspx" target="_blank">[
LINK ] 

- Office of the Conflict of Interest and Ethics Commissioner --
http://ciec-ccie.gc.ca 

http://gi08.no-ip.org/pdf-tool/<a href=


31: Official government functions are kept separate and distinct from the
functions of the ruling political party.

31    In practice, official government functions are kept separate and distinct from the
functions of the ruling political party.

Score: 75

References: - Conflict of Interest Act (2006, c. 9, s. 2 -- first in force July 9, 2007) -- [
LINK ] -- exempts political activities of public office holders from the Act's
measures 

- Office of the Conflict of Interest and Ethics Commissioner -- [ LINK ] 

- In a step forward, the federal Conflict of Interest and Ethics Commissioner
issued an "Information Notice" concerning the political activities of public
office holders in September 2008 -- [ LINK ];amp;amp;lang=en -- which
contained links to the policies on political activities that do exist for Cabinet
ministers and ministerial staff 

- However, these policies are enforced by federal Cabinet ministers
themselves, for themselves and their staff, and as a result are very likely
never effectively enforced. 

- To give one example, one of the guidelines is that Cabinet ministers shall
act with honesty, but when Democracy Watch filed a complaint with Prime
Minister Stephen Harper about blatantly dishonest statements which had
been made by one of his Cabinet ministers about activities of the ruling
political party, the Prime Minister did not even respond to the complaint, let
alone rule on the complaint or penalize his minister. -- See for details: [
LINK ] 

- In addition, there are questions raised regularly about whether Cabinet
ministers and their staff are using government vehicles, and government
funding, for trips that are mainly for ruling party purposes. -- See the
following articles for examples: [ LINK ] AND [ LINK ] AND [ LINK ] 
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32: Can members of the legislature be held accountable for their actions?

32a    In law, the judiciary can review laws passed by the legislature.

Score: YES

References: - The Constitution Act, 1987, section 91, subsection 92A(3), section 94A,
and section 95 set out the jurisdiction of the federal Canadian Parliament,
and the federal courts and/or provincial superior courts can review the laws
passed by the federal Parliament if they exceed Parliament's
constitutionally defined jurisdiction -- [ LINK ] 

- The Constitution Act, 1982, Part 1 The Canadian Charter of Rights and
Freedoms, section 24 states that "Anyone whose rights or freedoms, as
guaranteed by this Charter, have been infringed or denied may apply to a
court of competent jurisdiction to obtain such remedy as the court
considers appropriate and just in the circumstances." -- [ LINK ] 

- Canadian federal government's guide to the Charter -- [ LINK ] 

- Canadian Bar Association (Province of British Columbia branch) overview
of Charter court application process -- [ LINK ] 

- Federal Courts Act (R.S., 1985, c. F-7), subsection 2(1) definition of
"federal board, commission or other tribunal" defines which federal
government institutions can be reviewed by the court -- [ LINK ] 

- In addition, even if an application challenging a federal law cannot be filed
in Federal Court, it can usually be filed in a provincial court unless a
specific statutory prohibition (such as a privative clause) prevents such an
application. 

32b    In practice, when necessary, the judiciary reviews laws passed by the legislature.

Score: 75

References: - Bibliography of academic articles about the Supreme Court of Canada
and the Charter -- [ LINK ] 

- Article "The Charter and the Supreme Court - A 25-Year Trial" -- [ LINK ] 

- Charter Committee on Poverty Issues litigation Web page -- [ LINK ] 

Social Scientist's
Comments:

- The score of 75 is given because there is a split opinion in Canada
concerning the aggressiveness, fairness, and non-partisanship of the
federal Canadian judiciary; likely opinion will always be split, as each ruling
of the judiciary engenders support or opposition depending, of course, on
the ruling. At the same time, all evidence points to the conclusion that the
Canadian federal judiciary is responsive (given the resources made
available to it, and scheduling difficulties that exist in all courts.) 

32c    In law, are members of the national legislature subject to criminal proceedings?

Score: YES

References: - Criminal Code (R.S., 1985, c. C-46) -- [ LINK ] -- particularly Part IV re:
corruption crimes 
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33: Are there regulations governing conflicts of interest by members of the
national legislature?

33a    In law, members of the national legislature are required to file an asset disclosure form.

Score: YES

References: - Conflict of Interest Code for Members of the House of Commons (first in
force in October 2004) -- most assets worth more than CA$10,000
(US$7,869) must be disclosed to the Conflict of Interest and Ethics
Commissioner, with a partial list of assets made public -- [ LINK ] 

- Office of the Conflict of Interest and Ethics Commissioner -- [ LINK ] 

- Conflict of Interest Code for Senators (first in force in March 2005) -- most
assets worth more than CA$10,000 must be disclosed to the Senate Ethics
Officer, who keeps the contents of the form confidential -- [ LINK ] 

- Senate Ethics Officer -- [ LINK ] 

Social Scientist's
Comments:

- The CA$10,000 threshold for the disclosure of assets is much too high, as
it effectively allows members of the legislature (House of Commons and
Senate) to hide gifts they receive that are worth less than CA$10,000
(although receiving some of these gifts (for example, from a lobbyist) is
technically illegal under the codes.) 
- The gap in disclosure of assets worth less than CA$10,000 is especially
serious because there is no public evidence that the Conflict of Interest and
Ethics Commissioner has audited any statement of assets of a member of
the House of Commons, just like the Senate Ethics Officer has not audited
any statement of a senator. 

33b    In law, there are restrictions for national legislators entering the private sector after
leaving the government.

Score: NO

References: - There are no cooling off periods for members of the legislature (House of
Commons or Senate) nor for their staff. 

33c    In law, there are regulations governing gifts and hospitality offered to members of the
national legislature.

Score: YES

References: - Part IV (bribery and corruption provisions) of the Criminal Code (R.S.,
1985, c. C-46) -- [ LINK ] 

- Conflict of Interest Code for Members of the House of Commons (MPs
Code - first in force in October 2004) -- most assets worth more than
CA$10,000 (US$7,869) must be disclosed to the Conflict of Interest and
Ethics Commissioner, with a partial list of assets made public -- [ LINK ] 

- in addition, subsections 2(e) and sections 14 and 15 of the Code contain
specific rules re: gifts and hospitality 

- Office of the Conflict of Interest and Ethics Commissioner -- [ LINK ] 

- Conflict of Interest Code for Senators (Senators' Code - first in force in
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March 2005) -- most assets worth more than CA$10,000 must be disclosed
to the Senate Ethics Officer, who keeps the contents of the form
confidential -- [ LINK ] 

- In addition, sections 17 to 19 of the Senators' Code contain specific rules
re: gifts and hospitality 

- Senate Ethics Officer -- [ LINK ] 

33d    In law, there are requirements for the independent auditing of the asset disclosure
forms of members of the national legislature.

Score: NO

References: - Conflict of Interest Code for Members of the House of Commons (first in
force in October 2004) -- most assets worth more than CA$10,000
(US$7,869) must be disclosed to the Conflict of Interest and Ethics
Commissioner, with a partial list of assets made public -- [ LINK ] 

- Office of the Conflict of Interest and Ethics Commissioner -- [ LINK ] 

- Conflict of Interest Code for Senators (first in force in March 2005) -- most
assets worth more than CA$10,000 must be disclosed to the Senate Ethics
Officer, who keeps the contents of the form confidential -- [ LINK ] 

- Senate Ethics Officer -- [ LINK ] 

- Neither code gives the Commissioner or the Officer the clear power to
conduct audits of asset disclosures (or liability disclosures), but both have
the general mandate of administering the codes, which (in law) implies that
they have the power to conduct audits. 

- The CA$10,000 threshold for the disclosure of assets is much too high, as
it effectively allows members of the legislature (House of Commons and
Senate) to hide gifts they receive that are worth less than CA$10,000
(although receiving some of these gifts (for example, from a lobbyist) is
technically illegal under the codes.) 

- The gap in disclosure of assets worth less than CA$10,000 is especially
serious because there is no public evidence that the Conflict of Interest and
Ethics Commissioner has audited any statement of assets of a member of
the House of Commons, and the Senate Ethics Officer has also not audited
any statement of a senator. 

33e    In practice, the regulations restricting post-government private sector employment for
national legislators are effective.

Score: 0

References: - There are no cooling off periods for members of the legislature (House of
Commons or Senate) nor for their staff. 

33f    In practice, the regulations governing gifts and hospitality offered to national legislators
are effective.

Score: 25
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References: - Part IV (bribery and corruption provisions) of the Criminal Code (R.S.,
1985, c. C-46) -- [ LINK ] 

- Conflict of Interest Code for Members of the House of Commons (MPs
Code - first in force in October 2004) -- most assets worth more than
CA$10,000 (US$7,869) must be disclosed to the Conflict of Interest and
Ethics Commissioner, with a partial list of assets made public -- [ LINK ] 

- in addition, subsections 2(e) and sections 14 and 15 of the Code contain
specific rules re: gifts and hospitality 

- Office of the Conflict of Interest and Ethics Commissioner -- [ LINK ] 

- Conflict of Interest Code for Senators (Senators' Code - first in force in
March 2005) -- most assets worth more than CA$10,000 must be disclosed
to the Senate Ethics Officer, who keeps the contents of the form
confidential -- [ LINK ] 

- In addition, sections 17 to 19 of the Senators' Code contain specific rules
re: gifts and hospitality 

- Senate Ethics Officer -- [ LINK ] -- NOTE: under the Conflict of Interest
Code for Senators, the Senate Ethics Officer is under the control of a
committee of senators, and cannot investigate, hold an inquiry, or issue an
inquiry report without the approval of the committee. 

- The CA$10,000 threshold for the disclosure of assets is much too high, as
it effectively allows members of the legislature (House of Commons and
Senate) to hide gifts they receive that are worth less than CA$10,000
(although receiving some of these gifts (for example, from a lobbyist) is
technically illegal under the codes.) 

- The gap in disclosure of assets worth less than CA$10,000 is especially
serious because there is no public evidence that the Conflict of Interest and
Ethics Commissioner has audited any statement of assets of a member of
the House of Commons, and the Senate Ethics Officer has also not audited
any statement of a senator. 

33g    In practice, national legislative branch asset disclosures are audited.

Score: 0

References: - Conflict of Interest Code for Members of the House of Commons (first in
force in October 2004) -- most assets worth more than CA$10,000
(US$7,869) must be disclosed to the Conflict of Interest and Ethics
Commissioner, with a partial list of assets made public -- [ LINK ] 

- Office of the Conflict of Interest and Ethics Commissioner -- [ LINK ] 

- Conflict of Interest Code for Senators (first in force in March 2005) -- most
assets worth more than CA$10,000 must be disclosed to the Senate Ethics
Officer, who keeps the contents of the form confidential -- [ LINK ] 

- Senate Ethics Officer -- [ LINK ] 

- Neither code gives the Commissioner or the Officer the clear power to
conduct audits of asset disclosures (or liability disclosures), but both have
the general mandate of administering the codes, which (in law) implies that
they have the power to conduct audits. 
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- The CA$10,000 threshold for the disclosure of assets is much too high, as
it effectively allows members of the legislature (House of Commons and
Senate) to hide gifts they receive that are worth less than CA$10,000
(although receiving some of these gifts (for example, from a lobbyist) is
technically illegal under the codes.) 

- The gap in disclosure of assets worth less than CA$10,000 is especially
serious because there is no public evidence that the Conflict of Interest and
Ethics Commissioner has audited any statement of assets of a member of
the House of Commons, and the Senate Ethics Officer has also not audited
any statement of a senator. 



34: Can citizens access the asset disclosure records of members of the
national legislature?

34a    In law, citizens can access the asset disclosure records of members of the national
legislature.

Score: NO

References: - Conflict of Interest Code for Members of the House of Commons (first in
force in October 2004) -- most assets worth more than CA$10,000
(US$7,869) must be disclosed to the Conflict of Interest and Ethics
Commissioner, with a partial list of assets made public -- [ LINK ] 

- Office of the Conflict of Interest and Ethics Commissioner -- [ LINK ] 

- Conflict of Interest Code for Senators (first in force in March 2005) -- most
assets worth more than CA$10,000 must be disclosed to the Senate Ethics
Officer, who keeps the contents of the form confidential -- [ LINK ] 

- Senate Ethics Officer -- [ LINK ] 

- The CA$10,000 threshold for the disclosure of assets is much too high, as
it effectively allows members of the legislature (House of Commons and
Senate) to hide assets, including gifts they receive that are worth less than
CA$10,000 (although receiving some of these gifts (for example, from a
lobbyist) is technically illegal under the codes.) 

Social Scientist's
Comments:

- A No answer is given because the assets (and liabilities) of both
Members of the House of Commons and Senators worth less than
CA$10,000 are not disclosed, the asset (and liability) disclosure
statements of Members of the House of Commons are kept partially
confidential (although the part of the statements that is publicly disclosed is
available by either visiting the Commissioner's office during regular
business hours, or on request by fax or mail), and the asset (and liability)
disclosure statements of Senators are kept fully confidential. 
- Because they only have to disclose assets worth CA$10,000 or more
every four months to the Ethics Commissioner (or Senate Ethics Officer),
Members of the House of Commons and the Senate can easily hide large
gifts they receive from lobbyists or others trying to influence them. 

34b    In practice, citizens can access legislative asset disclosure records within a reasonable
time period.

Score: 25

References: - Conflict of Interest Code for Members of the House of Commons (first in
force in October 2004) -- most assets worth more than CA$10,000
(US$7,869) must be disclosed to the Conflict of Interest and Ethics
Commissioner, with a partial list of assets made public -- [ LINK ] 

- Office of the Conflict of Interest and Ethics Commissioner -- [ LINK ] 

- Conflict of Interest Code for Senators (first in force in March 2005) -- most
assets worth more than CA$10,000 must be disclosed to the Senate Ethics
Officer, who keeps the contents of the form confidential -- [ LINK ] 

- Senate Ethics Officer -- [ LINK ] 

http://www.parl.gc.ca/information/about/process/house/standingorders/appa1-e.htm
http://ciec-ccie.gc.ca
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http://ciec-ccie.gc.ca
http://sen.parl.gc.ca/seo-cse/eng/Code-e.html
http://sen.parl.gc.ca/seo-cse/eng/Home-e.html


- Senate Ethics Officer -- [ LINK ] 

Social Scientist's
Comments:

- The grade of 25 is given because Members of the House of Commons
and Senate are given four months (120 days) to disclose assets and
liabilities to the Conflict of Interest and Ethics Commissioner, which is too
long a period for them to be in position as a public office holder with no
disclosure of their assets and liabilities. 
- As well, the assets (and liabilities) of both Members of the House of
Commons and Senators worth less than CA$10,000 are not disclosed, the
asset (and liability) disclosure statements of Members of the House of
Commons are kept partially confidential (although the part of the
statements that is publicly disclosed is available by either visiting the
Commissioner's office during regular business hours, or on request by fax
or mail), and the asset (and liability) disclosure statements of Senators are
kept fully confidential. 

- Because they only have to disclose assets worth $10,000 or more every
four months to the Ethics Commissioner (or Senate Ethics Officer),
Members of the House of Commons and the Senate can easily hide large
gifts they receive from lobbyists or others trying to influence them. 

- Initial disclosure when a person is elected to the House of Commons or
appointed to the Senate should be required within 30 days, and for assets
worth CA$1,000 (US$786) or more, and updates on changes should also
be required to be filed with the Commissioner within 30 days. 

34c    In practice, citizens can access legislative asset disclosure records at a reasonable cost.

Score: 25

References: - Conflict of Interest Code for Members of the House of Commons (first in
force in October 2004) -- most assets worth more than CA$10,000
(US$7,869) must be disclosed to the Conflict of Interest and Ethics
Commissioner, with a partial list of assets made public -- [ LINK ] 

- Office of the Conflict of Interest and Ethics Commissioner -- [ LINK ] 

- Conflict of Interest Code for Senators (first in force in March 2005) -- most
assets worth more than CA$10,000 must be disclosed to the Senate Ethics
Officer, who keeps the contents of the form confidential -- [ LINK ] 

- Senate Ethics Officer -- [ LINK ] 

- The CA$10,000 threshold for the disclosure of assets is much too high, as
it effectively allows members of the legislature (House of Commons and
Senate) to hide assets, including gifts they receive that are worth less than
CA$10,000 (although receiving some of these gifts (for example, from a
lobbyist) is technically illegal under the codes.) 

Social Scientist's
Comments:

- The grade of 25 is given because Members of the House of Commons
and Senate are given four months (120 days) to disclose assets and
liabilities to the Conflict of Interest and Ethics Commissioner, which is too
long a period for them to be in position as a public office holder with no
disclosure of their assets and liabilities. 
- As well, the assets (and liabilities) of both Members of the House of
Commons and Senators worth less than CA$10,000 are not disclosed, the
asset (and liability) disclosure statements of Members of the House of

http://sen.parl.gc.ca/seo-cse/eng/Home-e.html
http://www.parl.gc.ca/information/about/process/house/standingorders/appa1-e.htm
http://ciec-ccie.gc.ca
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Commons are kept partially confidential (although the part of the
statements that is publicly disclosed is available by either visiting the
Commissioner's office during regular business hours, or on request by fax
or mail), and the asset (and liability) disclosure statements of Senators are
kept fully confidential. 

- Because they only have to disclose assets worth CA$10,000 or more
every four months to the Ethics Commissioner (or Senate Ethics Officer),
Members of the House of Commons and the Senate can easily hide large
gifts they receive from lobbyists or others trying to influence them. 

- Initial disclosure when a person is elected to the House of Commons or
appointed to the Senate should be required within 30 days, and for assets
worth CA$1,000 (US$786) or more, and updates on changes should also
be required to be filed with the Commissioner within 30 days. 



35: Can citizens access legislative processes and documents?

35a    In law, citizens can access records of legislative processes and documents.

Score: YES

References: - Part II of the Official Languages Act (1985, c. 31 (4th Supp.)) -- [ LINK ] --
requires that all records and documents of the federal Parliament be made
available in both of Canada's official languages (English and French.) 

- Publication of Statutes Act (R.S., 1985, c. S-21) -- [ LINK ] 

35b    In practice, citizens can access records of legislative processes and documents within a
reasonable time period.

Score: 100

References: - Part II of the Official Languages Act (1985, c. 31 (4th Supp.)) -- [ LINK ] --
requires that all records and documents of the federal Parliament be made
available in both of Canada's official languages (English and French.) 

- Publication of Statutes Act (R.S., 1985, c. S-21) -- [ LINK ] 

- They are made public on the Parliament of Canada Web site within days
of sessions taking place, bills being introduced, reports being tabled -- [
LINK ] 

35c    In practice, citizens can access records of legislative processes and documents at a
reasonable cost.

Score: 100

References: - Part II of the Official Languages Act (1985, c. 31 (4th Supp.)) -- [ LINK ] --
requires that all records and documents of the federal Parliament be made
available in both of Canada's official languages (English and French.) 

- Publication of Statutes Act (R.S., 1985, c. S-21) -- [ LINK ] 

- They are made public on the Parliament of Canada Web site within days
of sessions taking place, bills being introduced, reports being tabled -- [
LINK ] 

http://lois.justice.gc.ca/en/showtdm/cs/O-3.01
http://lois.justice.gc.ca/en/showtdm/cs/S-21
http://lois.justice.gc.ca/en/showtdm/cs/O-3.01
http://lois.justice.gc.ca/en/showtdm/cs/S-21
http://www.parl.gc.ca
http://www.parl.gc.ca
http://lois.justice.gc.ca/en/showtdm/cs/O-3.01
http://lois.justice.gc.ca/en/showtdm/cs/S-21
http://www.parl.gc.ca
http://www.parl.gc.ca


36: Are judges appointed fairly?

36a    In law, there is a transparent procedure for selecting national-level judges.

Score: NO

References: - In law, there is no established public process for federal judicial
appointments (nor are there, in law, public processes for the appointment
of the heads or members of the many quasi-judicial, administrative
tribunals, agencies, boards and commissions that enforce various
specialized federal Canadian laws.) 
- See details about some of these quasi-judicial entities further below: 

- The Parliament of Canada has the power under Part VII of the The
Constitution Act, 1867 (section 101 -- [ LINK ]" target="_blank">[ LINK ] ) to
"provide for the Constitution, Maintenance, and Organization of a General
Court of Appeal for Canada, and for the Establishment of any additional
Courts for the better Administration of the Laws of Canada" and used this
power to establish the Supreme Court of Canada (first established in 1875
by an Act of Parliament -- now under the Supreme Court Act, R.S.C. 1985,
c. S-26), the Federal Court of Canada and the Federal Court of Appeal
(first established as the Exchequer Court of Canada in 1871, then
expanded in jurisdiction to become the Federal Court of Canada in 1971 --
now under the Federal Courts Act, R.S.C. 1985, c. F-7), and the Tax Court
of Canada (established in 1983 under the Tax Court of Canada Act, R.S.C.
1985, c. T-2) 

- The federal Cabinet of ministers (legal name is the "Governor in Council"
and Cabinet ministers (who are not required to be elected politicians) are
appointed to Cabinet by the elected Prime Minister) has the power to
appoint justices of the Supreme Court of Canada (subsection 4(2) of the
Supreme Court Act, R.S.C. 1985, c. S-26 -- [ LINK ] ), justices of the
Federal Court of Canada and the Federal Court of Appeal (section 5.2 of
the Federal Courts Act, R.S.C. 1985, c. F-7 -- [ LINK ] ), and the Tax Court
of Canada (subsection 4(2) of the Tax Court of Canada Act, R.S.C. 1985,
c. T-2 -- [ LINK ] ) 

- The Governor General of Canada has the power under The Constitution
Act, 1867 (section 96 -- http://lois.justice.gc.ca/en/Const/index.html ) to
appoint the superior court judges in Canadian provinces (trial court and
court of appeal) which are courts that have jurisdiction over any matter that
is not specifically reserved for the Federal Court of Canada. The Governor
General has this constitutional power as the representative in Canada of
the British monarchy (currently Queen Elizabeth II) but, as with the other
Governor General constitutional powers, this power is not used or
exercised in any way at any time that defies the ruling party in Parliament
(and has not been used or exercised in this way for decades) -- as a result,
the federal Cabinet actually decides who is appointed to these provincial
superior courts under the federal Judges Act (R.S., 1985, c. J-1) -- [ LINK ] 

********** 

- The Federal Accountability Act (passed into law on Dec. 12, 2006)
contains provisions that change the federal Salaries Act (R.S., 1985, c.
S-3) -- [ LINK ] -- to give the Federal Cabinet the power to create a Public

http://gi08.no-ip.org/pdf-tool/<a href=
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http://lois.justice.gc.ca/en/showtdm/cs/F-7
http://lois.justice.gc.ca/en/showtdm/cs/T-2
http://lois.justice.gc.ca/en/showtdm/cs/J-1
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Appointments Commission (as of Nov. 1, 2008, the federal Cabinet had not
created the Commission and the ruling Conservative Party of Canada had
only promised during the September-October 2008 federal election to
create the Commission (the Conservatives made the same promise during
the December 2005-January 2006 election through which they became the
ruling party); the Commission (if it is ever established) has the legal
mandate under the Act to ensure that all Cabinet appointments are made
through processes that are "widely made public and conducted in a fair,
open and transparent manner and that the appointments are based on
merit." 

- On March 1, 2006, a new Justice of the Supreme Court of Canada
(Marshall Rothstein) was appointed, and subsequently a parliamentary
committee held a public hearing to ask Mr. Rothstein basic questions about
his legal experience. This hearing resulted essentially from ongoing, and
somewhat growing, pressure on the federal and provincial governments to
make the judicial appointment process more transparent and public. 

- After this appointment, the new Conservative federal government
changed the membership of the advisory committee on Supreme Court
appointments (a committee that does not exist in law, but simply at the
whim of the Prime Minister) by removing the member of the legal
community from the committee (including a retired judge, representatives
from the lawyers' association, and representatives from the provincial
government (all in the province from which the judge was selected) and
two lay people selected by the Minister of Justice), leaving only members
from all of the political parties with seats in the House of Commons (five
members in total -- two from the ruling party, and one each from the other
three parties with seats) which makes the panel much more politically
partisan than before. 

- Controversially, the Conservatives then appointed as its members of the
committee two Cabinet ministers (who are members of the executive of the
government whose actions potentially could be ruled upon by the Supreme
Court of Canada.) 

- At the end of June, a Justice of the Supreme Court (Michel Bastarache)
resigned and so the advisory committee began meeting to screen
candidates for the position. However, on Sept. 5, 2008, just before he
called a snap election, Prime Minister Harper appointed the new Justice
(Thomas Cromwell) without notice to anyone, including the advisory
committee. The appointment was confirmed only after a hearing of a
committee in the House of Commons similar to the hearing held in spring
2006, but the committee has no power of any kind to resist let alone reject
the Prime Minister's appointment. 

- See a summary of the Supreme Court appointment situation at: [ LINK ] 

- In addition, the Conservatives changed the advisory committees for the
other federal and provincial judicial appointments which are controlled by
the federal Cabinet (Governor-in-Council) by appointing a police officer to
each committee, who along with the three government-appointed people
on the committee form a majority of the members of each committee. In
effect, these changes reduce the independence of the committees from the
Cabinet. 

************ 

http://lois.justice.gc.ca/en/showtdm/cs/S-3
http://www.cbc.ca/canada/story/2008/08/11/scoc-conservatives.html


************ 

- Military judges are appointed without any public process by the federal
Cabinet under Part III, subsection 165.21(1) of the National Defence Act
(R.S., 1985, c. N-5) -- [ LINK ] -- from amongst "officers who are barristers
or advocates of at least 10 years standing at the bar of a province to be
military judges." 

*********** 

- The provincial governments only have the power to appoint provincial
court (trial court) judges. 

************* 

- The federal Prime Minister and Cabinet ministers also appoint the
members of many administrative tribunals (agencies, boards,
commissions), and while they are not judges or courts, the members of the
tribunals make legally binding rulings that interpret and apply Canadian
federal laws. The appointment process for some of these tribunals is as
follows: - Members of the board of the Assisted Human Reproduction
Agency of Canada are appointed without any public process by the federal
Cabinet under subsection 26(2) of the Assisted Human Reproduction Act
(2004, c. 2) -- [ LINK ] -- Subsection 26(2) "The membership of the board
of directors must reflect a range of backgrounds and disciplines relevant to
the Agency's objectives." 

- The President and Executive Vice-President of the Canada Border
Services Agency are appointed without any public process by the federal
Cabinet under section 7 of the Canada Border Services Agency Act (2005,
c. 38) -- [ LINK ] 

- The members of the Board of Management of the Canada Revenue
Agency are appointed without any public process by the federal Cabinet
from a list of nominees submitted by each province under section 15, and
the Chair of the Board of Management and Commissioner and Deputy
Commissioner of the Agency also without any public process by the
Cabinet under sections 25 and 26, of the Canada Revenue Agency Act (
1999, c. 17 ) -- [ LINK ] -- Subsection 16(1) "The directors must be
persons who, in the opinion of the Governor in Council, have the
experience and the capacity required for discharging their functions." 

- The President and Executive Vice-president of the Canadian Food
Inspection Agency are appointed without any public process by the federal
Cabinet under section 5 of the Canadian Food Inspection Agency Act
(1997, c. 6) -- [ LINK ] -- even though the Agency is responsible for the
enforcement of the Agriculture and Agri-Food Administrative Monetary
Penalties Act, Canada Agricultural Products Act, Feeds Act, Fertilizers Act,
Fish Inspection Act, Health of Animals Act, Meat Inspection Act, Plant
Breeders Rights Act, Plant Protection Act and Seeds Act, and Consumer
Packaging and Labeling Act and the Food and Drugs Act as they relate to
food. 

- The members of the Canadian Human Rights Commission are appointed
without any public process by the federal Cabinet under subsection 26(1),
and the members of the Canadian Human Rights Tribunal under sections
48.1 and 48.2, of the Canadian Human Rights Act (R.S., 1985, c. H-6) -- [
LINK ] 

http://lois.justice.gc.ca/en/showtdm/cs/N-5
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LINK ] 

- The members of the Canadian International Trade Tribunal are appointed
without any public process by the federal Cabinet under section 3 of the
Canadian International Trade Tribunal Act (1985, c. 47 (4th Supp.)) -- [
LINK ] 

- The members of the Canadian Nuclear Safety Commission are appointed
without any public process by the federal Cabinet under section 10 of the
Nuclear Safety and Control Act (1997, c. 9) -- [ LINK ] 

- The members of the Canadian Radio-television and Telecommunications
Commission are appointed without an independent confirmation process by
the federal Cabinet under section 3 of the Canadian Radio-television and
Telecommunications Commission Act (R.S., 1985, c. C-22) -- [ LINK ] 

- The members of the Canadian Transportation Accident Investigation and
Safety Board members are appointed without any public process by the
federal Cabinet under subsection 4(1) of the Canadian Transportation
Accident Investigation and Safety Board Act (1989, c. 3) -- [ LINK ] --
Subsection 4(2) "The Governor in Council shall appoint as members
persons who, in the opinion of the Governor in Council, are collectively
knowledgeable about air, marine, rail and pipeline transportation." 

- The members of the Competition Tribunal are appointed without any
public process by the federal Cabinet on the recommendation of the
Minister of Justice under section 3 of the Competition Tribunal Act (1985, c.
19 (2nd Supp.)) -- [ LINK ] 

- The Conflict of Interest and Ethics Commissioner is appointed without any
public process by the federal Cabinet under subsection 81(2) of the
Parliament of Canada Act (R.S., 1985, c. P-1) -- [ LINK ] -- the
Commissioner must be "(a) a former judge of a superior court in Canada or
of any other court whose members are appointed under an Act of the
legislature of a province; (b) a former member of a federal or provincial
board, commission or tribunal who, in the opinion of the Governor in
Council, has demonstrated expertise in one or more of the following: (i)
conflicts of interest, (ii) financial arrangements, (iii) professional regulation
and discipline, or (iv) ethics; or (c) a former Senate Ethics Officer or former
Ethics Commissioner." 

- The members of the Immigration and Refugee Board (which rules on
whether immigration and refugee applications are valid) are appointed
without any public process by the federal Cabinet under section 153 of the
Immigration and Refugee Protection Act (2001, c. 27) -- [ LINK ] -- Under
subsection 153(4) of the Act, "The Deputy Chairperson of the Immigration
Appeal Division and a majority of the Assistant Deputy Chairpersons of that
Division and at least 10 per cent of the members of the Divisions referred
to in subsection (1) must be members of at least five years standing at the
bar of a province or notaries of at least five years standing at the Chambre
des notaires du Québec." 

- The newly created position (as of July 2, 2008) of Commissioner of
Lobbying (replacing the position of Registrar of Lobbyists) under the
amended and newly entitled Lobbying Act -- [ LINK ] -- is appointed under
section 4.1 of the Act without a public process 

- The members of the newly created Public Servants Disclosure Protection
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- The members of the newly created Public Servants Disclosure Protection
Tribunal (which rules on complaints about retaliation taken against public
servant "whistleblowers" filed with the Tribunal by the Public Sector
Integrity Commissioner) will be appointed without any public process by the
federal Cabinet, chosen from amongst members of the Federal Court of
Canada, under section 20.7 of the Public Servants Disclosure Protection
Act (2005, c. 46) -- [ LINK ]" target="_blank">[ LINK ] 

- The new (as of July 2007) Public Sector Integrity Commissioner created
under the Public Servants Disclosure Protection Act (2005, c. 46) --
http://lois.justice.gc.ca/en/showtdm/cs/P-31.9 -- is appointed without a
public process or required professional criteria even though the
Commissioner is the appeal body for enforcement of the Values and Ethics
Code of the Public Service 

- The members of the Public Service Commission (which, in addition to
making appointments and hirings itself, also conducts audits and also
investigates and rules on complaints about non-merit-based appointments)
are appointed without any public process by the federal Cabinet under
subsection 4(5), and members of the Public Service Staffing Tribunal
(which hears and rules on appeals of the Commission's rulings) are
appointed without any public process by the federal Cabinet under sections
88 and 90 of the Public Service Employment Act (2003, c. 22, ss. 12, 13)
-- [ LINK ] 

- The members of the Public Service Labor Relations Board (which rules on
various federal public service labor matters as set out in collective
bargaining agreements) are appointed without any public process by the
federal Cabinet under sections 12 and 18 of the Public Service Labor
Relations Act ( 2003, c. 22, s. 2 ) -- [ LINK ] -- Under clause 18(1)(e),
members of the Board must "have knowledge of or experience in labor
relations." 

- The Superintendent of Financial Institutions (who has the power to make
binding orders about financial institution's activities as they relate to overall
solvency) is appointed without any public process by the federal Cabinet
under section 5 of the Office of the Superintendent of Financial Institutions
Act (1985, c. 18 (3rd Supp.)) -- [ LINK ] 

- The members of the Transportation Appeal Tribunal of Canada (which is
the appeal body for rulings made under six different federal transportation
laws) are appointed without any public process by the federal Cabinet
under section 3 of the Transportation Appeal Tribunal of Canada Act (2001,
c. 29) -- [ LINK ] -- Under subsection 3(1) of the Act, Members of the
Tribunal must "in the opinion of the Governor in Council, collectively have
expertise in the transportation sectors in respect of which the federal
government has jurisdiction." 

- The members (full-time and temporary) of the Veterans Review and
Appeal Board (which is the appeal body under the Pension Act or the
Canadian Forces Members and Veterans Re-establishment and
Compensation Act) are appointed without any public process by the federal
Cabinet under sections 4 to 6 of the Veterans Review and Appeal Board
Act (1995, c. 18) -- [ LINK ] 

36b    In practice, professional criteria are followed in selecting national-level judges.
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Score: 50

References: - The federal Cabinet (legal name is the "Governor in Council") has the
power to appoint justices of the Supreme Court of Canada (subsection 4(2)
of the Supreme Court Act, R.S.C. 1985, c. S-26 -- [ LINK ] ) but under
section 5 to be eligible to be appointed you must be a judge already of a
superior court of a province, or, for a period of 10 years, been a member of
the bar in any province (a barrister or advocate). 

- The federal Cabinet also has the power to appoint justices of the Federal
Court of Canada and the Federal Court of Appeal (section 5.2 of the
Federal Courts Act, R.S.C. 1985, c. F-7 -- [ LINK ] ) but under section 5.3 to
be eligible to be appointed you must be a judge already, or, for a period of
10 years, have been a member of the bar in any province (a barrister or
advocate) and/or a member of the bar who has held a full-time position
exercising functions of a judicial nature. 

- The federal Cabinet also has the power to appoint justices to the Tax
Court of Canada (subsection 4(2) of the Tax Court of Canada Act, R.S.C.
1985, c. T-2 -- [ LINK ] ) but under subsection 4(3) to be eligible to be
appointed you must be a judge already, or, for a period of 10 years, have
been a member of the bar in any province (a barrister or advocate) and/or
a member of the bar who has held a full-time position exercising functions
of a judicial nature. 

- The federal Cabinet also decides who is appointed to provincial superior
courts (trial courts and courts of appeal) but under section 3 of the federal
Judges Act (R.S., 1985, c. J-1) to be eligible you must have, for a period of
10 years, have been a member of the bar in any province (a barrister or
advocate) and/or a member of the bar who has held a full-time position
exercising functions of a judicial nature -- [ [ LINK ] 

- Military judges are appointed without any public process by the federal
Cabinet under Part III, subsection 165.21(1) of the National Defense Act
(R.S., 1985, c. N-5) -- [ LINK ] -- from amongst "officers who are barristers
or advocates of at least 10 years standing at the bar of a province to be
military judges." 

- An unpublished academic study found that, between 1989 and 2003, 30
per cent of judges appointed were very likely donors to the governing
political party whose leader appointed them, while only five per cent were
very likely donors to parties other than the governing party. 

- These findings match the percentages found in an earlier academic study
-- "Judicial Selection in Canada: A Look at Patronage in Federal
Appointments since 1988" (2006) Troy Riddell (University of Guelph), Lori
Hausegger (Boise State University) and Matthew Hennigar (Brock
University) -- [ LINK ] 

- The federal Cabinet also appoints the members of many administrative
tribunals (agencies, boards, commissions), and while they are not judges
or courts, the members of the tribunals make legally binding rulings that
interpret and apply Canadian federal laws. The appointment process for
some of these tribunals is as follows: 

- Members of the board of the Assisted Human Reproduction Agency of
Canada are appointed without any public process or required professional
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criteria by the federal Cabinet under subsection 26(2) of the Assisted
Human Reproduction Act (2004, c. 2) -- [ LINK ] -- Subsection 26(2) "The
membership of the board of directors must reflect a range of backgrounds
and disciplines relevant to the Agency's objectives." 

- The President and Executive Vice-President of the Canada Border
Services Agency are appointed without any public process or required
professional criteria by the federal Cabinet under section 7 of the Canada
Border Services Agency Act (2005, c. 38) -- [ LINK ] 

- The members of the Board of Management of the Canada Revenue
Agency are appointed without any public process by the federal Cabinet
from a list of nominees submitted by each province under section 15, and
the Chair of the Board of Management and Commissioner and Deputy
Commissioner of the Agency also without any public process by the
Cabinet under sections 25 and 26, of the Canada Revenue Agency Act (
1999, c. 17 ) -- [ LINK ] -- Subsection 16(1) "The directors must be
persons who, in the opinion of the Governor in Council, have the
experience and the capacity required for discharging their functions." 

- The President and Executive Vice-president of the Canadian Food
Inspection Agency are appointed without any public process or required
professional criteria by the federal Cabinet under section 5 of the Canadian
Food Inspection Agency Act (1997, c. 6) -- [ LINK ] -- even though the
Agency is responsible for the enforcement of the Agriculture and Agri-Food
Administrative Monetary Penalties Act, Canada Agricultural Products Act,
Feeds Act, Fertilizers Act, Fish Inspection Act, Health of Animals Act, Meat
Inspection Act, Plant Breeders Rights Act, Plant Protection Act and
Seeds Act, and Consumer Packaging and Labelling Act and the Food and
Drugs Act as they relate to food. 

- The members of the Canadian Human Rights Commission are appointed
without any public process or required professional criteria by the federal
Cabinet under subsection 26(1), and the members of the Canadian Human
Rights Tribunal under sections 48.1 and 48.2, of the Canadian Human
Rights Act (R.S., 1985, c. H-6) -- [ LINK ] 

- The members of the Canadian International Trade Tribunal are appointed
without any public process or required professional criteria by the federal
Cabinet under section 3 of the Canadian International Trade Tribunal Act
(1985, c. 47 (4th Supp.)) -- [ LINK ] 

- The members of the Canadian Nuclear Safety Commission are appointed
without any public process or required professional criteria by the federal
Cabinet under section 10 of the Nuclear Safety and Control Act (1997, c. 9)
-- [ LINK ] 

- The members of the Canadian Radio-television and Telecommunications
Commission are appointed without a public process or an independent
confirmation process or required professional criteria by the federal Cabinet
under section 3 of the Canadian Radio-television and Telecommunications
Commission Act (R.S., 1985, c. C-22) -- [ LINK ] 

- The members of the Canadian Transportation Accident Investigation and
Safety Board members are appointed without any public process by the
federal Cabinet under subsection 4(1) of the Canadian Transportation
Accident Investigation and Safety Board Act (1989, c. 3) -- [ LINK ] --
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Subsection 4(2) "The Governor in Council shall appoint as members
persons who, in the opinion of the Governor in Council, are collectively
knowledgeable about air, marine, rail and pipeline transportation." 

- The members of the Competition Tribunal are appointed without any
public process or required professional criteria by the federal Cabinet on
the recommendation of the Minister of Justice under section 3 of the
Competition Tribunal Act (1985, c. 19 (2nd Supp.)) -- [ LINK ] 

- The Conflict of Interest and Ethics Commissioner is appointed without any
public process by the federal Cabinet under subsection 81(2) of the
Parliament of Canada Act (R.S., 1985, c. P-1) -- [ LINK ] -- the
Commissioner must be "(a) a former judge of a superior court in Canada or
of any other court whose members are appointed under an Act of the
legislature of a province; (b) a former member of a federal or provincial
board, commission or tribunal who, in the opinion of the Governor in
Council, has demonstrated expertise in one or more of the following: (i)
conflicts of interest, (ii) financial arrangements, (iii) professional regulation
and discipline, or (iv) ethics; or (c) a former Senate Ethics Officer or former
Ethics Commissioner." 

- The members of the Immigration and Refugee Board (which rules on
whether immigration and refugee applications are valid) are appointed
without any public process by the federal Cabinet under section 153 of the
Immigration and Refugee Protection Act (2001, c. 27) -- [ LINK ] -- Under
subsection 153(4) of the Act, "The Deputy Chairperson of the Immigration
Appeal Division and a majority of the Assistant Deputy Chairpersons of that
Division and at least 10 per cent of the members of the Divisions referred
to in subsection (1) must be members of at least five years standing at the
bar of a province or notaries of at least five years standing at the Chambre
des notaires du Québec." 

- The newly created position (as of July 2, 2008) of Commissioner of
Lobbying (replacing the position of Registrar of Lobbyists) under the
amended and newly entitled Lobbying Act -- [ LINK ] -- is appointed under
section 4.1 of the Act without a public process or required professional
criteria 

- The members of the newly created Public Servants Disclosure Protection
Tribunal (which rules on complaints about retaliation taken against public
servant "whistleblowers" filed with the Tribunal by the Public Sector
Integrity Commissioner) will be appointed without any public process by the
federal Cabinet, chosen from amongst members of the Federal Court of
Canada, under section 20.7 of the Public Servants Disclosure Protection
Act (2005, c. 46) -- [ LINK ]" target="_blank">[ LINK ] 

- The new (as of July 2007) Public Sector Integrity Commissioner created
under the Public Servants Disclosure Protection Act (2005, c. 46) --
http://lois.justice.gc.ca/en/showtdm/cs/P-31.9 -- is appointed without a
public process or required professional criteria even though the
Commissioner is the appeal body for enforcement of the Values and Ethics
Code of the Public Service. 

- The members of the Public Service Commission (which, in addition to
making appointments and hirings itself, also conducts audits and also
investigates and rules on complaints about non-merit-based appointments)
are appointed without any public process or required professional criteria

http://lois.justice.gc.ca/en/showtdm/cs/C-23.4
http://lois.justice.gc.ca/en/showtdm/cs/C-36.4
http://lois.justice.gc.ca/en/showtdm/cs/P-1
http://lois.justice.gc.ca/en/showtdm/cs/I-2.5
http://lois.justice.gc.ca/en/showtdm/cs/L-12.4
http://gi08.no-ip.org/pdf-tool/<a href=


are appointed without any public process or required professional criteria
by the federal Cabinet under subsection 4(5), and members of the Public
Service Staffing Tribunal (which hears and rules on appeals of the
Commission's rulings) are appointed without any public process by the
federal Cabinet under sections 88 and 90 of the Public Service Employment
Act (2003, c. 22, ss. 12, 13) -- [ LINK ] 

- The members of the Public Service Labor Relations Board (which rules on
various federal public service labor matters as set out in collective
bargaining agreements) are appointed without any public process by the
federal Cabinet under sections 12 and 18 of the Public Service Labor
Relations Act ( 2003, c. 22, s. 2 ) -- [ LINK ] -- Under clause 18(1)(e),
members of the Board must "have knowledge of or experience in labor
relations." 

- The Superintendent of Financial Institutions (who has the power to make
binding orders about financial institution's activities as they relate to overall
solvency) is appointed without any public process or required professional
criteria by the federal Cabinet under section 5 of the Office of the
Superintendent of Financial Institutions Act (1985, c. 18 (3rd Supp.)) -- [
LINK ] 

- The members of the Transportation Appeal Tribunal of Canada (which is
the appeal body for rulings made under six different federal transportation
laws) are appointed without any public process by the federal Cabinet
under section 3 of the Transportation Appeal Tribunal of Canada Act (2001,
c. 29) -- [ LINK ] -- Under subsection 3(1) of the Act, Members of the
Tribunal must "in the opinion of the Governor in Council, collectively have
expertise in the transportation sectors in respect of which the federal
government has jurisdiction." 

- The members (full-time and temporary) of the Veterans Review and
Appeal Board (which is the appeal body under the Pension Act or the
Canadian Forces Members and Veterans Re-establishment and
Compensation Act) are appointed without any public process or required
professional criteria by the federal Cabinet under sections 4 to 6 of the
Veterans Review and Appeal Board Act (1995, c. 18) -- [ LINK ] 

Social Scientist's
Comments:

- The score of 50 is given because for almost all national-level
quasi-judicial entities (agencies, boards, commissions and tribunals) there
are no specific required professional criteria for appointees, and even if
there is in many cases whether someone fulfills the criteria is at the
discretion of the federal Cabinet (of politicians, known as the "Governor in
Council".) 
- There are also many examples of non-qualified people appointed to these
quasi-judicial entities mainly because there are no requirements in law that
people appointed to head or be members of these entities have specific
professional skills or knowledge. 

- The Federal Accountability Act (passed into law on Dec. 12, 2006)
contains provisions that change the federal Salaries Act (R.S., 1985, c.
S-3) -- [ LINK ] -- to give the Federal Cabinet the power to create a Public
Appointments Commission (as of Nov. 1, 2008, the federal Cabinet had not
created the Commission and the ruling Conservative Party of Canada had
only promised during the September-October 2008 federal election to
create the Commission (the Conservatives made the same promise during
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the December 2005-January 2006 election through which they became the
ruling party); the Commission (if it is ever established) has the legal
mandate under the Act to ensure that all Cabinet appointments are made
through processes that are "widely made public and conducted in a fair,
open and transparent manner and that the appointments are based on
merit." 

36c    In law, there is a confirmation process for national-level judges (i.e. conducted by the
legislature or an independent body).

Score: NO

References: - In law, there is no established public process for federal judicial
appointments (nor are there, in law, public processes for the appointment
of the heads or members of the many quasi-judicial, administrative
tribunals, agencies, boards and commissions that enforce various
specialized federal Canadian laws.) 
- In law, there is no established public process for federal judicial
appointments (nor are there, in law, public processes for the appointment
of the heads or members of the many quasi-judicial, administrative
tribunals, agencies, boards and commissions that enforce various
specialized federal Canadian laws.) 

See details about some of these quasi-judicial entities further below: 

- The Parliament of Canada has the power under Part VII of the The
Constitution Act, 1867 (section 101 -- [ LINK ]" target="_blank">[ LINK ] ) to
"provide for the Constitution, Maintenance, and Organization of a General
Court of Appeal for Canada, and for the Establishment of any additional
Courts for the better Administration of the Laws of Canada" and used this
power to establish the Supreme Court of Canada (first established in 1875
by an Act of Parliament -- now under the Supreme Court Act, R.S.C. 1985,
c. S-26), the Federal Court of Canada and the Federal Court of Appeal
(first established as the Exchequer Court of Canada in 1871, then
expanded in jurisdiction to become the Federal Court of Canada in 1971 --
now under the Federal Courts Act, R.S.C. 1985, c. F-7), and the Tax Court
of Canada (established in 1983 under the Tax Court of Canada Act, R.S.C.
1985, c. T-2) 

- The federal Cabinet of ministers (legal name is the "Governor in Council"
and Cabinet ministers (who are not required to be elected politicians) are
appointed to Cabinet by the elected Prime Minister) has the power to
appoint justices of the Supreme Court of Canada (subsection 4(2) of the
Supreme Court Act, R.S.C. 1985, c. S-26 -- [ LINK ] ), justices of the
Federal Court of Canada and the Federal Court of Appeal (section 5.2 of
the Federal Courts Act, R.S.C. 1985, c. F-7 -- [ LINK ] ), and the Tax Court
of Canada (subsection 4(2) of the Tax Court of Canada Act, R.S.C. 1985,
c. T-2 -- [ LINK ] ) 

- The Governor General of Canada has the power under The Constitution
Act, 1867 (section 96 -- http://lois.justice.gc.ca/en/Const/index.html ) to
appoint the superior court judges in Canadian provinces (trial court and
court of appeal) which are courts that have jurisdiction over any matter that
is not specifically reserved for the Federal Court of Canada. The Governor
General has this constitutional power as the representative in Canada of
the British monarchy (currently Queen Elizabeth II) but, as with the other
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Governor General constitutional powers, this power is not used or
exercised in any way at any time that defies the ruling party in Parliament
(and has not been used or exercised in this way for decades) -- as a result,
the federal Cabinet actually decides who is appointed to these provincial
superior courts under the federal Judges Act (R.S., 1985, c. J-1) -- [ LINK ] 

- Military judges are appointed without any public process by the federal
Cabinet under Part III, subsection 165.21(1) of the National Defense Act
(R.S., 1985, c. N-5) -- [ LINK ] -- from amongst "officers who are barristers
or advocates of at least 10 years standing at the bar of a province to be
military judges." 

- The provincial governments only have the power to appoint provincial
court (trial court) judges. 

- The federal Cabinet also appoints the members of many administrative
tribunals (agencies, boards, commissions), and while they are not judges
or courts, the members of the tribunals make legally binding rulings that
interpret and apply Canadian federal laws. The appointment process for
some of these tribunals is as follows: - Members of the board of the
Assisted Human Reproduction Agency of Canada are appointed without
any public process by the federal Cabinet under subsection 26(2) of the
Assisted Human Reproduction Act (2004, c. 2) -- [ LINK ] -- Subsection
26(2) "The membership of the board of directors must reflect a range of
backgrounds and disciplines relevant to the Agency's objectives." 

- The President and Executive Vice-President of the Canada Border
Services Agency are appointed without any public process by the federal
Cabinet under section 7 of the Canada Border Services Agency Act (2005,
c. 38) -- [ LINK ] 

- The members of the Board of Management of the Canada Revenue
Agency are appointed without any public process by the federal Cabinet
from a list of nominees submitted by each province under section 15, and
the Chair of the Board of Management and Commissioner and Deputy
Commissioner of the Agency also without any public process by the
Cabinet under sections 25 and 26, of the Canada Revenue Agency Act (
1999, c. 17 ) -- [ LINK ] -- Subsection 16(1) "The directors must be
persons who, in the opinion of the Governor in Council, have the
experience and the capacity required for discharging their functions." 

- The President and Executive Vice-president of the Canadian Food
Inspection Agency are appointed without any public process by the federal
Cabinet under section 5 of the Canadian Food Inspection Agency Act
(1997, c. 6) -- [ LINK ] -- even though the Agency is responsible for the
enforcement of the Agriculture and Agri-Food Administrative Monetary
Penalties Act, Canada Agricultural Products Act, Feeds Act, Fertilizers Act,
Fish Inspection Act, Health of Animals Act, Meat Inspection Act, Plant
Breeders Rights Act, Plant Protection Act and Seeds Act, and Consumer
Packaging and Labeling Act and the Food and Drugs Act as they relate to
food. 

- The members of the Canadian Human Rights Commission are appointed
without any public process by the federal Cabinet under subsection 26(1),
and the members of the Canadian Human Rights Tribunal under sections
48.1 and 48.2, of the Canadian Human Rights Act (R.S., 1985, c. H-6) -- [
LINK ] 
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LINK ] 

- The members of the Canadian International Trade Tribunal are appointed
without any public process by the federal Cabinet under section 3 of the
Canadian International Trade Tribunal Act (1985, c. 47 (4th Supp.)) -- [
LINK ] 

- The members of the Canadian Nuclear Safety Commission are appointed
without any public process by the federal Cabinet under section 10 of the
Nuclear Safety and Control Act (1997, c. 9) -- [ LINK ] 

- The members of the Canadian Radio-television and Telecommunications
Commission are appointed without an independent confirmation process by
the federal Cabinet under section 3 of the Canadian Radio-television and
Telecommunications Commission Act (R.S., 1985, c. C-22) -- [ LINK ] 

- The members of the Canadian Transportation Accident Investigation and
Safety Board members are appointed without any public process by the
federal Cabinet under subsection 4(1) of the Canadian Transportation
Accident Investigation and Safety Board Act (1989, c. 3) -- [ LINK ] --
Subsection 4(2) "The Governor in Council shall appoint as members
persons who, in the opinion of the Governor in Council, are collectively
knowledgeable about air, marine, rail and pipeline transportation." 

- The members of the Competition Tribunal are appointed without any
public process by the federal Cabinet on the recommendation of the
Minister of Justice under section 3 of the Competition Tribunal Act (1985, c.
19 (2nd Supp.)) -- [ LINK ] 

- The Conflict of Interest and Ethics Commissioner is appointed without any
public process by the federal Cabinet under subsection 81(2) of the
Parliament of Canada Act (R.S., 1985, c. P-1) -- [ LINK ] -- the
Commissioner must be "(a) a former judge of a superior court in Canada or
of any other court whose members are appointed under an Act of the
legislature of a province; (b) a former member of a federal or provincial
board, commission or tribunal who, in the opinion of the Governor in
Council, has demonstrated expertise in one or more of the following: (i)
conflicts of interest, (ii) financial arrangements, (iii) professional regulation
and discipline, or (iv) ethics; or (c) a former Senate Ethics Officer or former
Ethics Commissioner." 

- The members of the Immigration and Refugee Board (which rules on
whether immigration and refugee applications are valid) are appointed
without any public process by the federal Cabinet under section 153 of the
Immigration and Refugee Protection Act (2001, c. 27) -- [ LINK ] -- Under
subsection 153(4) of the Act, "The Deputy Chairperson of the Immigration
Appeal Division and a majority of the Assistant Deputy Chairpersons of that
Division and at least 10 per cent of the members of the Divisions referred
to in subsection (1) must be members of at least five years standing at the
bar of a province or notaries of at least five years standing at the Chambre
des notaires du Québec." 

- The newly created position (as of July 2, 2008) of Commissioner of
Lobbying (replacing the position of Registrar of Lobbyists) under the
amended and newly entitled Lobbying Act -- [ LINK ] -- is appointed under
section 4.1 of the Act without a public process 

- The members of the newly created Public Servants Disclosure Protection
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- The members of the newly created Public Servants Disclosure Protection
Tribunal (which rules on complaints about retaliation taken against public
servant "whistleblowers" filed with the Tribunal by the Public Sector
Integrity Commissioner) will be appointed without any public process by the
federal Cabinet, chosen from amongst members of the Federal Court of
Canada, under section 20.7 of the Public Servants Disclosure Protection
Act (2005, c. 46) -- [ LINK ]" target="_blank">[ LINK ] 

- The new (as of July 2007) Public Sector Integrity Commissioner created
under the Public Servants Disclosure Protection Act (2005, c. 46) --
http://lois.justice.gc.ca/en/showtdm/cs/P-31.9 -- is appointed without a
public process or required professional criteria even though the
Commissioner is the appeal body for enforcement of the Values and Ethics
Code of the Public Service 

- The members of the Public Service Commission (which, in addition to
making appointments and hirings itself, also conducts audits and also
investigates and rules on complaints about non-merit-based appointments)
are appointed without any public process by the federal Cabinet under
subsection 4(5), and members of the Public Service Staffing Tribunal
(which hears and rules on appeals of the Commission's rulings) are
appointed without any public process by the federal Cabinet under sections
88 and 90 of the Public Service Employment Act (2003, c. 22, ss. 12, 13)
-- [ LINK ] 

- The members of the Public Service Labor Relations Board (which rules on
various federal public service labor matters as set out in collective
bargaining agreements) are appointed without any public process by the
federal Cabinet under sections 12 and 18 of the Public Service Labor
Relations Act ( 2003, c. 22, s. 2 ) -- [ LINK ] -- Under clause 18(1)(e),
members of the Board must "have knowledge of or experience in labor
relations." 

- The Superintendent of Financial Institutions (who has the power to make
binding orders about financial institution's activities as they relate to overall
solvency) is appointed without any public process by the federal Cabinet
under section 5 of the Office of the Superintendent of Financial Institutions
Act (1985, c. 18 (3rd Supp.)) -- [ LINK ] 

- The members of the Transportation Appeal Tribunal of Canada (which is
the appeal body for rulings made under six different federal transportation
laws) are appointed without any public process by the federal Cabinet
under section 3 of the Transportation Appeal Tribunal of Canada Act (2001,
c. 29) -- [ LINK ] -- Under subsection 3(1) of the Act, Members of the
Tribunal must "in the opinion of the Governor in Council, collectively have
expertise in the transportation sectors in respect of which the federal
government has jurisdiction." 

- The members (full-time and temporary) of the Veterans Review and
Appeal Board (which is the appeal body under the Pension Act or the
Canadian Forces Members and Veterans Re-establishment and
Compensation Act) are appointed without any public process by the federal
Cabinet under sections 4 to 6 of the Veterans Review and Appeal Board
Act (1995, c. 18) -- [ LINK ] 
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Social Scientist's
Comments:

- The Federal Accountability Act (passed into law on Dec. 12, 2006)
contains provisions that change the federal Salaries Act (R.S., 1985, c.
S-3) -- [ LINK ] -- to give the Federal Cabinet the power to create a Public
Appointments Commission (as of Nov. 1, 2008, the federal Cabinet had not
created the Commission and the ruling Conservative Party of Canada had
only promised during the September-October 2008 federal election to
create the Commission (the Conservatives made the same promise during
the December 2005-January 2006 election through which they became the
ruling party); the Commission (if it is ever established) has the legal
mandate under the Act to ensure that all Cabinet appointments are made
through processes that are "widely made public and conducted in a fair,
open and transparent manner and that the appointments are based on
merit." 

- On March 1, 2006, a new Justice of the Supreme Court of Canada
(Marshall Rothstein) was appointed, and subsequently a parliamentary
committee held a public hearing to ask Mr. Rothstein basic questions about
his legal experience. This hearing resulted essentially from ongoing, and
somewhat growing, pressure on the federal and provincial governments to
make the judicial appointment process more transparent and public. 

- After this appointment, the new Conservative federal government
changed the membership of the advisory committee on Supreme Court
appointments (a committee that does not exist in law, but simply at the
whim of the Prime Minister) by removing the member of the legal
community from the committee, leaving only members from all of the
political parties with seats in the House of Commons (five members in total
-- two from the ruling party, and one each from the other three parties with
seats); controversially, the Conservatives then appointed as its members
on the committee two Cabinet ministers (who are members of the executive
of the government whose actions potentially could be ruled upon by the
Supreme Court of Canada.) 

- At the end of June, a Justice of the Supreme Court (Michel Bastarache)
resigned and so the advisory committee began meeting to screen
candidates for the position. However, on Sept. 5, 2008, just before he
called a snap election, Prime Minister Harper appointed the new Justice
(Thomas Cromwell) without notice to anyone, including the advisory
committee. The appointment was confirmed only after a hearing of a
committee in the House of Commons similar to the hearing held in spring
2006, but the committee has no power of any kind to resist let alone reject
the Prime Minister's appointment. 

- In addition, the Conservatives changed the advisory committees for the
other federal and provincial judicial appointments which are controlled by
the federal Cabinet (Governor-in-Council) by appointing a police officer to
each committee, who along with the three government-appointed people
on the committee form a majority of the members of each committee. In
effect, these changes reduce the independence of the committees from the
Cabinet. 
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37: Can members of the judiciary be held accountable for their actions?

37a    In law, members of the national-level judiciary are obliged to give reasons for their
decisions.

Score: YES

References: - The statutes creating courts and administrative tribunals, as well as the
common law rulings, require that national judges (including administrative
tribunals) give reasons for their decisions (for example, section 15 of the
Citizenship Act (R.S., 1985, c. C-29) -- [ LINK ] -- states that there is an
obligation to give reasons for a decision when a citizenship judge rejects an
application.) 

- The only exception is that the Supreme Court of Canada (SCC) does not
give reasons when it refuses to hold a hearing on an appeal application (in
which case, the ruling is essentially upheld by the SCC, without the SCC
giving its own reasons for upholding the ruling.) 

37b    In practice, members of the national-level judiciary give reasons for their decisions.

Score: 75

References: - The statutes creating courts and administrative tribunals, as well as the
common law rulings, require that national judges (including administrative
tribunals) give reasons for their decisions (for example, section 15 of the
Citizenship Act (R.S., 1985, c. C-29) -- [ LINK ] -- states that there is an
obligation to give reasons for a decision when a citizenship judge rejects an
application.) 

- The only exception is that the Supreme Court of Canada (SCC) does not
give reasons when it refuses to hold a hearing on an appeal application (in
which case, the ruling is essentially upheld by the SCC, without the SCC
giving its own reasons for upholding the ruling.) 

- However, at times administrative tribunals especially do not give reasons
that adequately explain the basis of their decisions, and this failure to give
adequate reasons is often the basis of applications to courts for a judicial
review of the decision. For example, see Democracy Watch's September
2005 court challenge of the federal Ethics Commissioner and the federal
Registrar of Lobbyists for their failure to give adequate reasons for their
decisions -- [ LINK ] 

37c    In law, there is a disciplinary agency (or equivalent mechanism) for the national-level
judicial system.

Score: YES

References: - Canadian Judicial Council (CJC) -- [ LINK ] -- established under Part II of
the Judges Act (R.S., 1985, c. J-1) -- [ LINK ] 

- The CJC's membership is established under section 59 of the Act and the
members are the Chief Justice of Canada and the chief justices and senior
judges from the 10 Canadian provinces and three Canadian territories. 
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37d    In law, the judicial disciplinary agency (or equivalent mechanism) is protected from
political interference.

Score: YES

References: - Canadian Judicial Council (CJC) -- [ LINK ] -- established under Part II of
the Judges Act (R.S., 1985, c. J-1) -- [ LINK ] 

- The CJC's membership is established under section 59 of the Act and the
members are the Chief Justice of Canada and the chief justices and senior
judges from the 10 Canadian provinces and three Canadian territories. 

- Some may claim that the right and power of the federal Attorney General
or the attorney general of provinces to require that the CJC , under
subsection 63(1) of the Judges Act, hold an inquiry into whether a superior
court judge (or, under 69, into whether a Cabinet appointee) should be
removed from office amounts to political interference. However, the
attorney general cannot dictate the result of the inquiry. 

37e    In practice, when necessary, the judicial disciplinary agency (or equivalent mechanism)
initiates investigations.

Score: 75

References: - Canadian Judicial Council (CJC) -- [ LINK ] -- established under Part II of
the Judges Act (R.S., 1985, c. J-1) -- [ LINK ] 

- The CJC's membership is established under section 59 of the Act and the
members are the Chief Justice of Canada and the chief justices and senior
judges from the 10 Canadian provinces and three Canadian territories. 

- The score of 75 is given because the CJC is largely complaint-driven
(and, therefore, not "aggressive"), has a membership that only includes
justices (and, therefore, is structurally biased in favor of judges), and under
section 65 of the Judges Act the CJC has only the choice, after an inquiry,
to recommend or not recommend the dismissal of a judge (and this lack of
a range of possible penalties (for example, reprimand, suspension or fine))
can constrain the CJC from launching inquiries. 

37f    In practice, when necessary, the judicial disciplinary agency (or equivalent mechanism)
imposes penalties on offenders.

Score: 75

References: - Canadian Judicial Council (CJC) -- [ LINK ] -- established under Part II of
the Judges Act (R.S., 1985, c. J-1) -- [ LINK ] 

- The CJC's membership is established under section 59 of the Act and the
members are the Chief Justice of Canada and the chief justices and senior
judges from the 10 Canadian provinces and three Canadian territories. 

- The score of 75 is given because the CJC is largely complaint-driven
(and, therefore, not "aggressive"), has a membership that only includes
justices (and, therefore, is structurally biased in favor of judges), and under
section 65 of the Judges Act the CJC has only the choice, after an inquiry,
to recommend or not recommend the dismissal of a judge (and this lack of
a range of possible penalties (for example, reprimand, suspension or fine))
can constrain the CJC from launching inquiries. 

http://www.cjc-ccm.gc.ca
http://lois.justice.gc.ca/en/showtdm/cs/J-1
http://www.cjc-ccm.gc.ca
http://lois.justice.gc.ca/en/showtdm/cs/J-1
http://www.cjc-ccm.gc.ca
http://lois.justice.gc.ca/en/showtdm/cs/J-1




38: Are there regulations governing conflicts of interest for the national-level
judiciary?

38a    In law, members of the national-level judiciary are required to file an asset disclosure
form.

Score: NO

References: - Judges are exempt under the new Conflict of Interest Act (2006, c. 9, s. 2
-- which became law July 9, 2007) -- [ LINK ] -- subsection 2(1) definition of
"public office holder" and so are not required to file an asset disclosure
form, while some Cabinet appointees to administrative, quasi-judicial
entities are covered and required to file an asset disclosure form. 

- Judges are instead covered by the Canadian Judicial Council's "Ethical
Principles for Judges" which does not require filing of an asset (and liability)
disclosure form -- [ LINK ] 

- For those members of the quasi-judicial administrative tribunals covered
by the Conflict of Interest Act, most assets worth more than CA$10,000
(US$7,869) must be disclosed to the Conflict of Interest and Ethics
Commissioner, with a partial list of assets made public. 

- Office of the Conflict of Interest and Ethics Commissioner -- [ LINK ] 

- The CA$10,000 threshold for the disclosure of assets is much too high, as
it effectively allows members of the executive to hide gifts they receive that
are worth less than CA$10,000 (although receiving some of these gifts (for
example, from a lobbyist) is technically illegal under the Act). The gap in
disclosure of assets worth less than CA$10,000 is especially serious
because the Ethics Commissioner between March 2004 and April 2007 did
not audit even one of the statement of assets of any member of the
Executive. 

38b    In law, there are regulations governing gifts and hospitality offered to members of the
national-level judiciary.

Score: NO

References: - The Criminal Code (R.S., 1985, c. C-46) -- [ LINK ] -- prohibits, under Part
IV, section 119, the bribery of judicial officers (and the acceptance of bribes
by judicial officers.) 

- Judges are exempt under the new Conflict of Interest Act (2006, c. 9, s. 2
-- which became law July 9, 2007) -- [ LINK ] -- subsection 2(1) definition of
"public office holder" and so are not covered by the Act's measures
concerning gifts and hospitality, while some Cabinet appointees to
administrative, quasi-judicial entities are covered by the measures. 

- In an important step forward during the study period of July 2007 to June
2008, the federal Canadian Conflict of Interest and Ethics Commissioner
released the first interpretation bulletin concerning the measures that
govern gifts and hospitality offered to members of the executive branch
(even though the measures have existed since 1986 in some form or
another) -- See the link to the "Guideline on Gifts (including Invitations,
Fund Raisers and Business Lunches)" at: [ LINK

http://lois.justice.gc.ca/en/showtdm/cs/C-36.65
http://www.cjc-ccm.gc.ca/english/conduct_en.asp?selMenu=conduct_main_en.asp
http://ciec-ccie.gc.ca
http://lois.justice.gc.ca/en/showtdm/cs/C-46
http://lois.justice.gc.ca/en/showtdm/cs/C-36.65
http://gi08.no-ip.org/pdf-tool/<a href=
http://gi08.no-ip.org/pdf-tool/<a href=


]/Default.aspx?pid=36&lang=en" target="_blank">[ LINK ] 

- Judges are instead covered by the Canadian Judicial Council's "Ethical
Principles for Judges" which does not contain regulations governing gifts
and hospitality offered to members of the national-level judiciary -- [ LINK ] 

- For those members of the quasi-judicial administrative tribunals covered
by the Conflict of Interest Act, most assets worth more than CA$10,000
(US$7,869) must be disclosed to the Conflict of Interest and Ethics
Commissioner, with a partial list of assets made public, and most gifts are
also required to be disclosed to the Commissioner. 

- Office of the Conflict of Interest and Ethics Commissioner --
http://ciec-ccie.gc.ca 

- The CA$10,000 threshold for the disclosure of assets is much too high, as
it effectively allows members of quasi-judicial administrative tribunals to
hide gifts they receive that are worth less than CA$10,000 (although
receiving some of these gifts (for example, from a lobbyist) is technically
illegal under the Act). The gap in disclosure of assets worth less than
CA$10,000 is especially serious because the Ethics Commissioner
between March 2004 and April 2007 did not audit even one of the
statement of assets of any member of any quasi-judicial administrative
tribunal. 

38c    In law, there are requirements for the independent auditing of the asset disclosure
forms of members of the national-level judiciary.

Score: NO

References: - Judges are exempt under the new Conflict of Interest Act (2006, c. 9, s. 2
-- which became law July 9, 2007) -- [ LINK ] -- subsection 2(1) definition of
"public office holder" and so are not required to file an asset disclosure
form, while some Cabinet appointees to administrative, quasi-judicial
entities are covered and required to file an asset disclosure form (however,
there is no auditing by the federal Conflict of Interest and Ethics
Commissioner of these forms.) 

- Judges are instead covered by the Canadian Judicial Council's "Ethical
Principles for Judges" which does not require filing of an asset (and liability)
disclosure form -- [ LINK ] 

- For those members of the quasi-judicial administrative tribunals covered
by the Conflict of Interest Act, most assets worth more than CA$10,000
(US$7,869) must be disclosed to the Conflict of Interest and Ethics
Commissioner, with a partial list of assets made public. 

- Office of the Conflict of Interest and Ethics Commissioner -- [ LINK ] 

- The CA$10,000 threshold for the disclosure of assets is much too high, as
it effectively allows members of the executive to hide gifts they receive that
are worth less than CA$10,000 (although receiving some of these gifts (for
example, from a lobbyist) is technically illegal under the Act). The gap in
disclosure of assets worth less than CA$10,000 is especially serious
because the Ethics Commissioner between March 2004 and April 2007 did
not audit even one of the statement of assets of any member of the
executive. 

http://gi08.no-ip.org/pdf-tool/<a href=
http://gi08.no-ip.org/pdf-tool/<a href=
http://www.cjc-ccm.gc.ca/english/conduct_en.asp?selMenu=conduct_main_en.asp
http://lois.justice.gc.ca/en/showtdm/cs/C-36.65
http://www.cjc-ccm.gc.ca/english/conduct_en.asp?selMenu=conduct_main_en.asp
http://ciec-ccie.gc.ca


38d    In law, there are restrictions for national-level judges entering the private sector after
leaving the government.

Score: NO

References: - Judges are exempt under the new Conflict of Interest Act (2006, c. 9, s. 2
-- which became law July 9, 2007) -- [ LINK ] -- subsection 2(1) definition of
"public office holder" and so face no restrictions on entering the private
sector after leaving office, and while some Cabinet appointees to
administrative, quasi-judicial entities are covered by the Act, they are
exempted from the restrictions on entering the private sector in the Act. 

- Judges are instead covered by the Canadian Judicial Council's "Ethical
Principles for Judges" which does not contain any restrictions on entering
the private sector after they leave office -- [ LINK ] 

38e    In practice, the regulations restricting post-government private sector employment for
national-level judges are effective.

Score: 0

References: - Judges are exempt under the new Conflict of Interest Act (2006, c. 9, s. 2
-- which became law July 9, 2007) -- [ LINK ] -- subsection 2(1) definition of
"public office holder" and so face no restrictions on entering the private
sector after leaving office, and while some Cabinet appointees to
administrative, quasi-judicial entities are covered by the Act, they are
exempted from the restrictions on entering the private sector in the Act. 

- Judges are instead covered by the Canadian Judicial Council's "Ethical
Principles for Judges" which does not contain any restrictions on entering
the private sector after they leave office -- [ LINK ] 

38f    In practice, the regulations governing gifts and hospitality offered to members of the
national-level judiciary are effective.

Score: 25

References: - The Criminal Code (R.S., 1985, c. C-46) -- [ LINK ] -- prohibits, under Part
IV, section 119, the bribery of judicial officers (and the acceptance of bribes
by judicial officers.) 

- In an important step forward during the study period of July 2007 to June
2008, the federal Canadian Conflict of Interest and Ethics Commissioner
released the first interpretation bulletin concerning the measures that
govern gifts and hospitality offered to members of the executive branch
(even though the measures have existed since 1986 in some form or
another) -- See the link to the "Guideline on Gifts (including Invitations,
Fund Raisers and Business Lunches)" at: [ LINK
]/Default.aspx?pid=36&lang=en" target="_blank">[ LINK ] 

- Judges are exempt under the new Conflict of Interest Act (2006, c. 9, s. 2
-- which became law July 9, 2007) -- [ LINK ] -- subsection 2(1) definition of
"public office holder" and so are not covered by the Act's measures
concerning gifts and hospitality, while some Cabinet appointees to
administrative, quasi-judicial entities are covered by the measures. 

- Judges are instead covered by the Canadian Judicial Council's "Ethical
Principles for Judges" which does not contain regulations governing gifts

http://lois.justice.gc.ca/en/showtdm/cs/C-36.65
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and hospitality offered to members of the national-level judiciary -- [ LINK ] 

- For those members of the quasi-judicial administrative tribunals covered
by the Conflict of Interest Act, most assets worth more than CA$10,000
(US$7,869) must be disclosed to the Conflict of Interest and Ethics
Commissioner, with a partial list of assets made public, and most gifts are
also required to be disclosed to the Commissioner. 

- Office of the Conflict of Interest and Ethics Commissioner --
http://ciec-ccie.gc.ca 

- The CA$10,000 threshold for the disclosure of assets is much too high, as
it effectively allows members of quasi-judicial administrative tribunals to
hide gifts they receive that are worth less than CA$10,000 (although
receiving some of these gifts (for example, from a lobbyist) is technically
illegal under the Act). The gap in disclosure of assets worth less than
CA$10,000 is especially serious because the Ethics Commissioner
between March 2004 and April 2007 did not audit even one of the
statement of assets of any member of any quasi-judicial administrative
tribunal. 

Social Scientist's
Comments:

- The score of 25 is given because some Cabinet appointees to
quasi-judicial entities are covered by the Conflict of Interest measures on
gifts and hospitality, and combined with the Criminal Code provisions,
judges and members of quasi-judicial tribunals do have to be careful about
their relationships with lawyers who appear before them and lobbyists. 
- However, while they may have to be careful, they do not have to be too
careful given that they do not have to disclose assets, and therefore can
easily hide any gifts they receive. 

38g    In practice, national-level judiciary asset disclosures are audited.

Score: 0

References: - Judges are exempt under the new Conflict of Interest Act (2006, c. 9, s. 2
-- which became law July 9, 2007) -- [ LINK ] -- subsection 2(1) definition of
"public office holder" and so are not required to file an asset disclosure
form, while some Cabinet appointees to administrative, quasi-judicial
entities are covered and required to file an asset disclosure form (however,
there is no auditing by the federal Conflict of Interest and Ethics
Commissioner of these forms.) 

- Judges are instead covered by the Canadian Judicial Council's "Ethical
Principles for Judges" which does not require filing of an asset (and liability)
disclosure form -- [ LINK ] 

- For those members of the quasi-judicial administrative tribunals covered
by the Conflict of Interest Act, most assets worth more than CA$10,000
(US$7,869) must be disclosed to the Conflict of Interest and Ethics
Commissioner, with a partial list of assets made public. 

- Office of the Conflict of Interest and Ethics Commissioner -- [ LINK ] 

- The CA$10,000 threshold for the disclosure of assets is much too high, as
it effectively allows members of the executive to hide gifts they receive that
are worth less than CA$10,000 (although receiving some of these gifts (for
example, from a lobbyist) is technically illegal under the Act). The gap in
disclosure of assets worth less than CA$10,000 is especially serious

http://www.cjc-ccm.gc.ca/english/conduct_en.asp?selMenu=conduct_main_en.asp
http://lois.justice.gc.ca/en/showtdm/cs/C-36.65
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disclosure of assets worth less than CA$10,000 is especially serious
because the Ethics Commissioner between March 2004 and April 2007 did
not audit even one of the statement of assets of any member of the
executive. 



39: Can citizens access the asset disclosure records of members of the
national-level judiciary?

39a    In law, citizens can access the asset disclosure records of members of the
national-level judiciary.

Score: NO

References: - Judges are exempt under the new Conflict of Interest Act (2006, c. 9, s. 2
-- which became law July 9, 2007) -- [ LINK ] -- subsection 2(1) definition of
"public office holder" and so are not required to file an asset disclosure
form, while some Cabinet appointees to administrative, quasi-judicial
entities are covered and required to file an asset disclosure form. 

- Judges are instead covered by the Canadian Judicial Council's "Ethical
Principles for Judges" which does not require filing of an asset (and liability)
disclosure form -- [ LINK ] 

- For those members of the quasi-judicial administrative tribunals covered
by the Conflict of Interest Act, most assets worth more than CA$10,000
(US$7,869) must be disclosed to the Conflict of Interest and Ethics
Commissioner, with a partial list of assets made public. 

- Office of the Conflict of Interest and Ethics Commissioner -- [ LINK ] 

- The CA$10,000 threshold for the disclosure of assets is much too high, as
it effectively allows members of quasi-judicial administrative tribunals to
hide gifts they receive that are worth less than CA$10,000 (although
receiving some of these gifts (for example, from a lobbyist) is technically
illegal under the Act). The gap in disclosure of assets worth less than
CA$10,000 is especially serious because the Ethics Commissioner
between March 2004 and April 2007 did not audit even one of the
statement of assets of any member of any quasi-judicial administrative
tribunal. 

39b    In practice, citizens can access judicial asset disclosure records within a reasonable
time period.

Score: 25

References: - Judges are exempt under the new Conflict of Interest Act (2006, c. 9, s. 2
-- which became law July 9, 2007) -- [ LINK ] -- subsection 2(1) definition of
"public office holder" and so are not required to file an asset disclosure
form, while some Cabinet appointees to administrative, quasi-judicial
entities are covered and required to file an asset disclosure form. 

- Judges are instead covered by the Canadian Judicial Council's "Ethical
Principles for Judges" which does not require filing of an asset (and liability)
disclosure form -- [ LINK ] 

- For those members of the quasi-judicial administrative tribunals covered
by the Conflict of Interest Act, most assets worth more than CA$10,000
(US$7,869) must be disclosed to the Conflict of Interest and Ethics
Commissioner, with a partial list of assets made public. 

- Office of the Conflict of Interest and Ethics Commissioner -- [ LINK ] 

http://lois.justice.gc.ca/en/showtdm/cs/C-36.65
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- The CA$10,000 threshold for the disclosure of assets is much too high, as
it effectively allows members of quasi-judicial administrative tribunals to
hide gifts they receive that are worth less than CA$10,000 (although
receiving some of these gifts (for example, from a lobbyist) is technically
illegal under the Act). The gap in disclosure of assets worth less than
CA$10,000 is especially serious because the Ethics Commissioner
between March 2004 and April 2007 did not audit even one of the
statement of assets of any member of any quasi-judicial administrative
tribunal. 

39c    In practice, citizens can access judicial asset disclosure records at a reasonable cost.

Score: 25

References: - Judges are exempt under the new Conflict of Interest Act (2006, c. 9, s. 2
-- which became law July 9, 2007) -- [ LINK ] -- subsection 2(1) definition of
"public office holder" and so are not required to file an asset disclosure
form, while some Cabinet appointees to administrative, quasi-judicial
entities are covered and required to file an asset disclosure form. 

- Judges are instead covered by the Canadian Judicial Council's "Ethical
Principles for Judges" which does not require filing of an asset (and liability)
disclosure form -- [ LINK ] 

- For those members of the quasi-judicial administrative tribunals covered
by the Conflict of Interest Act, most assets worth more than CA$10,000
(US$7,869) must be disclosed to the Conflict of Interest and Ethics
Commissioner, with a partial list of assets made public. 

- Office of the Conflict of Interest and Ethics Commissioner -- [ LINK ] 

- The CA$10,000 threshold for the disclosure of assets is much too high, as
it effectively allows members of quasi-judicial administrative tribunals to
hide gifts they receive that are worth less than CA$10,000 (although
receiving some of these gifts (for example, from a lobbyist) is technically
illegal under the Act). The gap in disclosure of assets worth less than
CA$10,000 is especially serious because the Ethics Commissioner
between March 2004 and April 2007 did not audit even one of the
statement of assets of any member of any quasi-judicial administrative
tribunal. 

http://lois.justice.gc.ca/en/showtdm/cs/C-36.65
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40: Can the legislature provide input to the national budget?

40a    In law, the legislature can amend the budget.

Score: YES

References: - The Constitution Act, 1867, sections 90 and 91 -- [ LINK ] 

40b    In practice, significant public expenditures require legislative approval.

Score: 75

References: - All significant expenditures are required by law to be approved by the
legislature, however, as was revealed by the Gomery Commission inquiry
into the federal Liberal government's sponsorship scandal -- [ LINK ] -- the
Liberals establish a secret CA$150 million (US$117.8 million) fund in
violation of the Financial Administration Act (R.S., 1985, c. F-11) -- [ LINK ]
-- requirement (subsection 24(2)) to disclose all government spending in
the Public Accounts, and awarded contracts with the fund monies to
various companies (mostly advertising agencies) who did little or nothing
for the money and funneled some of it back into the federal Liberal Party
and the Quebec division of the federal Liberal Party, and the Quebec
provincial Liberal Party. More than CA$40 million (US$31.4 million) of the
fund is still unaccounted for. NOTE: the fund also violated Treasury Board
of Canada Secretariat accounting policies for government employees -- [
LINK ] 

- Bill C-2, the so-called "Federal Accountability Act" (2006, c. 9 (passed into
law December 12, 2006)) -- [ LINK ] -- changed the Financial
Administration Act in Part V by adding sections 16.3 to 16.5 which require
each federal government department to appoint an "accounting officer" and
requiring that accounting officer to file with the Auditor General a written
notice if the officer disagrees with a Cabinet minister concerning whether
spending complies with the Act and the Treasury Board policies. 

- The Federal Accountability Act also includes the first statutory whistle
blower protection measures for federal Canadian public servants, also
aimed in part at ensuring that secret spending does not occur in the future. 

Social Scientist's
Comments:

- The score of 75 is given because the sponsorship scandal revealed how
open the federal Canadian government accounting system is to secret,
illegal spending. The Federal Accountability Act measures are very new
and not yet proven to prevent such secret spending. 

40c    In practice, the legislature has sufficient capacity to monitor the budget process and
provide input or changes.

Score: 50

References: - "Federal Government Spending" Odette Madore: Library of Parliament,
February 2006 -- [ LINK ] 

- It is widely recognized that parliamentary committees often do not have
the time or staff resources to fully review budget proposals (known as the
Main Estimates), nor sometimes interim or supplementary estimates. This
lack of effective oversight occurs for the simple reason that federal
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parliamentary committees match federal government departments, and
each committee reviews the estimates for its related department, but also
reviews all proposed legislation introduced by that department's minister, as
well as undertaking studies initiated by the minister or committee. If a bill or
study is before a committee when the estimates are proposed, and the one
legislative staff person that each member of the House of Commons is
overwhelmed by work on the bill, then the estimates will often not receive
the full review needed to ensure that proposed spending is proper. 

- In its 2005-2006 federal election platform, the federal Conservative Party
of Canada acknowledged this problem with its promise to: "Increase the
power of Parliament and parliamentary committees to review the spending
estimates of departments and hold ministers to account." This promise was
broken by the Conservative government which was elected into power
through that election, and in any case, as noted above, it is not so much a
problem of power as it is a problem of lack of time (in some cases) and
staff resources (in almost all cases). 

- In addition, the new Parliamentary Budget Officer -- [ LINK ] -- was
requested by a Member of the House of Commons to calculate the actual
cost of Canada's activities in Afghanistan but could not provide a complete
answer because of various government departments and agencies illegally
refusing to give him the information needed to complete the calculation --
See link to the Officer's report on the following web page: [ LINK ] AND
See following article about the Officer's report: [ LINK ] 

http://www2.parl.gc.ca/Sites/PBO-DPB/default.aspx
http://www2.parl.gc.ca/Sites/PBO-DPB/Reports_and_Publications.aspx?Language=E
http://www.cbc.ca/canada/story/2008/10/09/afghanistan-cost-report.html


41: Can citizens access the national budgetary process?

41a    In practice, the national budgetary process is conducted in a transparent manner in the
debating stage (i.e. before final approval).

Score: 75

References: - Since the mid-1990s, it has become normal practice that a parliamentary
committee (the House of Commons Standing Committee on Finance)
travels across Canada between September and December holding
hearings in "pre-budget" consultations and then produces a report which is
tabled in federal Parliament (i.e. made public) in December. See the
Finance Committee web page at: [ LINK ] 

- The Main Estimates (the basis of the federal Canadian government
budget) are made public with the tabling of the budget in the federal
Parliament (usually in late February). 

- The parliamentary committee hearings on the Main Estimates are held in
public, as are debates in the "committee of the whole" (the House of
Commons and the Senate). 

- Budget items are categorized by federal government department, and so
the "author" (ie. responsible Cabinet minister) is identifiable. 

- The only ongoing flaw (and the reason for the score of 75) is that the
federal government has for more than a decade greatly underestimated the
federal government's budget surplus, and this lack of accuracy means that
the budget debate, while public, is based upon false budget numbers,
which of course fundamentally undermines the meaningfulness of the
debate. 

- See "Ottawa's Annual Fiscal Follies" Michael Mendelson, Caledon
Institute, 2004 -- [ LINK ] 

- To address the problem of lack of truth in budgeting Bill C-2, the so-called
"Federal Accountability Act" (2006, c. 9 (passed into law on Dec. 12, 2006))
-- [ LINK ] -- changed the Parliament of Canada Act (R.S., 1985, c. P-1) -- [
LINK ] -- by adding sections 79.1 to 79.5 to create a Parliamentary Budget
Officer whose mandate is to issue public reports on the economic and
financial position of the federal government 

- The Parliamentary Budget Officer was finally appointed in March 2008
(one year and three months after the Federal Accountability Act became
law) -- [ LINK ] 

41b    In practice, citizens provide input at budget hearings.

Score: 100

References: - Since the mid-1990s, it has become normal practice that a parliamentary
committee (the House of Commons Standing Committee on Finance)
travels across Canada between September and December holding
hearings in "pre-budget" consultations and then produces a report which is
tabled in federal Parliament (ie. made public) in December. See the
Finance Committee web page at: [ LINK ] 
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- The Main Estimates (the basis of the federal Canadian government
budget) are made public with the tabling of the budget in the federal
Parliament (usually in late February). 

- The parliamentary committee hearings on the Main Estimates are held in
public, as are debates in the "committee of the whole" (the House of
Commons and the Senate). 

41c    In practice, citizens can access itemized budget allocations.

Score: 100

References: - "Federal Government Spending" by Odette Madore: Library of Parliament,
February 2006 -- [ LINK ] 

- The Main Estimates (the basis of the federal Canadian government
budget) are made public with the tabling of the budget in the federal
Parliament (usually in late February). 

- The parliamentary committee hearings on the Main Estimates are held in
public, as are debates in the "committee of the whole" (the House of
Commons and the Senate). 

- Budget items are categorized by federal government department, and so
the "author" (ie. responsible Cabinet minister) is identifiable. 

- The only ongoing flaw is that the federal government has for more than a
decade greatly underestimated the federal government's budget surplus,
and this lack of accuracy means that the budget debate, while public, is
based upon false budget numbers, which of course fundamentally
undermines the meaningfulness of the debate. 

- See "Ottawa's Annual Fiscal Follies" Michael Mendelson, Caledon
Institute, 2004 -- [ LINK ] 

- To address the problem of lack of truth in budgeting Bill C-2, the so-called
"Federal Accountability Act" (2006, c. 9 (passed into law on Dec. 12, 2006))
-- [ LINK ] -- changed the Parliament of Canada Act (R.S., 1985, c. P-1) -- [
LINK ] -- by adding sections 79.1 to 79.5 to create a Parliamentary Budget
Officer whose mandate is to issue public reports on the economic and
financial position of the federal government. 

- The Parliamentary Budget Officer was finally appointed in March 2008
(one year and three months after the Federal Accountability Act became
law) -- [ LINK ] 

http://www.parl.gc.ca/information/library/PRBpubs/prb0550-e.html
http://www.caledoninst.org/Publications/PDF/454ENG/pdf
http://lois.justice.gc.ca/en/showtdm/cs/F-5.5
http://lois.justice.gc.ca/en/showtdm/cs/P-1
http://lois.justice.gc.ca/en/showtdm/cs/P-1
http://www2.parl.gc.ca/Sites/PBO-DPB/default.aspx


42: Is there a separate legislative committee which provides oversight of public
funds?

42    In law, is there a separate legislative committee which provides oversight of public
funds?

Score: YES

References: - "Federal Government Spending" Odette Madore: Library of Parliament,
February 2006 -- [ LINK ] 

- Budget proposals (known as the Main Estimates), and interim or
supplementary estimates (changes made during the fiscal year) are
reviewed by the federal parliamentary committee that matches the federal
government department to which the section of estimates applies, so that
each committee reviews the estimates for its related department. 

- The Senate Standing Committee on National Finance, the House of
Commons Standing Committee on Public Accounts, and (to a lesser extent)
the House of Commons Standing Committee on Finance have within their
primary mandates the overall oversight of the expenditure of public funds 

- Bill C-2, the so-called "Federal Accountability Act" (2006, c. 9 (passed into
law on Dec. 12, 2006)) -- [ LINK ] -- changed the Parliament of Canada Act
(R.S., 1985, c. P-1) -- [ LINK ] -- by adding sections 79.1 to 79.5 to create a
Parliamentary Budget Officer whose mandate is to issue public reports on
the economic and financial position of the federal government 

- Section 79.2 of the Act designates the Senate Standing Committee on
National Finance, the House of Commons Standing Committee on Finance,
and the House of Commons Standing Committee on Public Accounts as
the statutory committees to which the Officer reports (and each of these
committees can order the Officer to produce reports). 

- The Parliamentary Budget Officer was finally appointed in March 2008
(one year and three months after the Federal Accountability Act became
law) -- [ LINK ] 

http://www.parl.gc.ca/information/library/PRBpubs/prb0550-e.html
http://lois.justice.gc.ca/en/showtdm/cs/F-5.5
http://lois.justice.gc.ca/en/showtdm/cs/P-1
http://www2.parl.gc.ca/Sites/PBO-DPB/default.aspx


43: Is the legislative committee overseeing the expenditure of public funds
effective?

43a    In practice, department heads regularly submit reports to this committee.

Score: 75

References: - "Federal Government Spending" Odette Madore: Library of
Parliament, February 2006 -- [ LINK ] 

- Budget proposals (known as the Main Estimates), and interim or
supplementary estimates (changes made during the fiscal year) are
reviewed by the federal parliamentary committee that matches the
federal government department to which the section of estimates
applies, so that each committee reviews the estimates for its related
department. 

- The Senate Standing Committee on National Finance, the House of
Commons Standing Committee on Public Accounts, and (to a lesser
extent) the House of Commons Standing Committee on Finance have
within their primary mandates the overall oversight of the expenditure
of public funds. 

- An ongoing problem is that each committee has a limited time
period to review estimates (mainly because they also review
proposed legislation and undertake studies of issues within their
mandate) and, as a result, while the heads of government institutions
regularly appear before the committees, if these officials do not
supply adequate or accurate information, the committee often does
not continue its scrutiny of the institution's spending simply because
of lack of time (or, while the scrutiny may continue, it occurs after the
spending has occurred). 

- See the reports and hearing testimony before the Public Accounts
Committee at: [ LINK ] -- According to its web page, in the past few
years the Committee has spent 90-95 percent of its hearing time
reviewing "after-the-spending-has-occurred" reports of the Auditor
General of Canada. 

- In part to solve this problem, Bill C-2, the so-called "Federal
Accountability Act" (2006, c. 9 (passed into law on Dec. 12, 2006)) -- 
[ LINK ] -- changed the Parliament of Canada Act (R.S., 1985, c. P-1)
-- [ LINK ] -- by adding sections 79.1 to 79.5 to create a Parliamentary
Budget Officer whose mandate is to issue public reports on the
economic and financial position of the federal government 

- Section 79.2 of the Act designates the Senate Standing Committee
on National Finance, the House of Commons Standing Committee on
Finance, and the House of Commons Standing Committee on Public
Accounts as the statutory committees to which the Officer reports
(and each of these committees can order the Officer to produce
reports) 

- The Parliamentary Budget Officer was finally appointed in March
2008 (one year and three months after the Federal Accountability Act
became law) -- [ LINK ] 

http://www.parl.gc.ca/information/library/PRBpubs/prb0550-e.html
http://www2.parl.gc.ca/CommitteeBusiness/CommitteeHome.aspx?Cmte=PACP&Language=E&Mode=1&Parl=39&Ses=2
http://lois.justice.gc.ca/en/showtdm/cs/F-5.5
http://lois.justice.gc.ca/en/showtdm/cs/P-1
http://www2.parl.gc.ca/Sites/PBO-DPB/default.aspx


became law) -- [ LINK ] 

43b    In practice, the committee acts in a non-partisan manner with members of opposition
parties serving on the committee in an equitable fashion.

Score: 50

References: - "Federal Government Spending" Odette Madore: Library of
Parliament, February 2006 -- [ LINK ] 

- Budget proposals (known as the Main Estimates), and interim or
supplementary estimates (changes made during the fiscal year) are
reviewed by the federal parliamentary committee that matches the
federal government department to which the section of estimates
applies, so that each committee reviews the estimates for its related
department. 

- The Senate Standing Committee on National Finance, the House of
Commons Standing Committee on Public Accounts, the House of
Commons Committee on Government Operations and Estimates and
(to a lesser extent) the House of Commons Standing Committee on
Finance have within their primary mandates the overall oversight of
the expenditure of public funds. 

- While it is established within the Standing Orders of the House of
Commons, Chapter XIII that a proportionate number of the Chairs of
committees will be from each party (based on the proportion of seats
each party holds in the House of Commons) and that, as a result, the
Chair of the Public Accounts Committee usually is from an opposition
party, if a ruling party holds a majority of seats in the House of
Commons, members from that party will hold a majority of seats on
every House committee. Therefore, when a ruling party holds a
majority of seats in the House, many committees often do not play
their proper role of holding the government accountable, as the
members on each committee from the ruling party use their majority
to block efforts (such as proposals to hold hearings, conduct studies
etc.) by opposition party members on the committee to hold the
government accountable. 

- See "Parliamentary Oversight: Committees and Relationships"
CCAF-FCVI, April 2006 -- [ LINK ] 

Social Scientist's
Comments:

- The score of 50 is given because usually the ruling party in Canada
holds a majority of seats in the House of Commons, and therefore
also in all committees, which undermines the effectiveness of
committees to hold the government to account on an ongoing basis.
NOTE: since June 2004, the ruling party in Canada has held a
minority of seats in the House of Commons, and as a result also a
minority of seats on all committees, and so during the past four years
House committees have been much more effective at holding the
government accountable. 

Peer Reviewer's Comments: The same problem appears at the municipal level, where
governments in power generally appoint members of their own party
to sit on commissions and standing committees. 

 

http://www2.parl.gc.ca/Sites/PBO-DPB/default.aspx
http://www.parl.gc.ca/information/library/PRBpubs/prb0550-e.html
http://www.ccaf-fcvi.com/english/updates/PAC_Conference04-18-06.html


43c    In practice, when necessary, this committee initiates independent investigations into
financial irregularities.

Score: 50

References: - "Federal Government Spending" Odette Madore: Library of
Parliament, February 2006 -- [ LINK ] 

- Budget proposals (known as the Main Estimates), and interim or
supplementary estimates (changes made during the fiscal year) are
reviewed by the federal parliamentary committee that matches the
federal government department to which the section of estimates
applies, so that each committee reviews the estimates for its related
department. 

- The Senate Standing Committee on National Finance, the House of
Commons Standing Committee on Public Accounts, the House of
Commons Committee on Government Operations and Estimates and
(to a lesser extent) the House of Commons Standing Committee on
Finance have within their primary mandates the overall oversight of
the expenditure of public funds. 

- While it is established within the Standing Orders of the House of
Commons, Chapter XIII that a proportionate number of the Chairs of
committees will be from each party (based on the proportion of seats
each party holds in the House of Commons) and that, as a result, the
Chair of the Public Accounts Committee usually is from an opposition
party, if a ruling party holds a majority of seats in the House of
Commons, members from that party will hold a majority of seats on
every House committee. Therefore, when a ruling party holds a
majority of seats in the House, many committees often do not play
their proper role of holding the government accountable, as the
members on each committee from the ruling party use their majority
to block efforts (such as proposals to hold hearings, conduct studies
etc.) by opposition party members on the committee to hold the
government accountable. 

- The main reason members from the ruling party use their majority
on committees to block efforts to hold the government accountable is
that they are members of the ruling party, but there are also many
examples of members being removed from committees (or
temporarily replaced, even if only for one hearing) if they do not tow
the party line, or members not promoted for the same reasons.
Members have no control over which committees they serve on, this
is determined by the House Leader of every party. See the web
pages of the committees listed above for details concerning how
committee memberships change over time or in particular
circumstances -- [ LINK ] 

- See "Parliamentary Oversight: Committees and Relationships"
CCAF-FCVI, April 2006 -- [ LINK ] 

http://www.parl.gc.ca/information/library/PRBpubs/prb0550-e.html
http://www2.parl.gc.ca/CommitteeBusiness/CommitteeList.aspx?Language=E&Mode=1&Parl=39&Ses=2
http://www.ccaf-fcvi.com/english/updates/PAC_Conference04-18-06.html


Social Scientist's
Comments:

- The score of 50 is given because usually the ruling party in Canada
holds a majority of seats in the House of Commons, and therefore
also in all committees, which undermines the effectiveness of
committees to hold the government to account on an ongoing basis.
NOTE: since June 2004, the ruling party in Canada has held a
minority of seats in the House of Commons, and as a result also a
minority of seats on all committees, and so during the past four years
House committees have been much more effective at holding the
government accountable. 
- In addition, the new Parliamentary Budget Officer -- [ LINK ] -- was
requested by a Member of the House of Commons to calculate the
actual cost of Canada's activities in Afghanistan but could not
provide a complete answer because of various government
departments and agencies illegally refusing to give him the
information needed to complete the calculation -- See link to the
Officer's report on the following web page: [ LINK ] AND See
following article about the Officer's report: [ LINK ] 

http://www2.parl.gc.ca/Sites/PBO-DPB/default.aspx
http://www2.parl.gc.ca/Sites/PBO-DPB/Reports_and_Publications.aspx?Language=E
http://www.cbc.ca/canada/story/2008/10/09/afghanistan-cost-report.html


44: Are there national regulations for the civil service encompassing, at least,
the managerial and professional staff?

44a    In law, there are regulations requiring an impartial, independent and fairly managed civil
service.

Score: YES

References: - Civil servants are legally required to be impartial and independent under
the Public Service Employment Act (2003, c. 22, ss. 12, 13) -- [ LINK ] --
and under the 2003 Values and Ethics Code for the Public Service -- [
LINK ] 

- Civil servants are legally required to be fairly managed under the Public
Service Labor Relations Act (2003, c. 22, s. 2) -- [ LINK ] 

- Whistleblower protection under the Public Servants Disclosure Protection
Act (2005, c. 46) -- [ LINK ] 

Social Scientist's
Comments:

- With regard to whistleblower protection, the Public Sector Integrity
Commissioner position was created in spring 2007 under the Public
Servants Disclosure Protection Act, and the first Commissioner appointed
on July 9, 2007. Between November 2001 and spring 2007, there was a
Public Sector Integrity Officer with limited independence and powers. 
- Public Sector Integrity Commissioner -- [ LINK ] 

- As a result, while the protection processes exist, they are still not
well-established or well-known, nor is their effectiveness determined in any
way. 

- Based upon the U.S. 20-year experience with a legislated whistleblower
protection system (as documented in chapter entitled "Whistleblowing in
the United State: The Gap Between Vision and Lessons Learned" by Tom
Devine in the book "Whistleblowing Around the World", ed. Richard
Calland and Guy Dehn, pubs. ODAC & PCaW in partnership with the
British Council: Southern Africa: 2004), the new Canadian Public Servants
Disclosure Protection Act has several identifiable flaws, as follows: - not all
whistleblowers all covered by the Act, not even all public servants; -
whistleblowers are not allowed to disclose wrongdoing to any legal
authority, they must follow the avenue established in the Act or they will
likely not be protected; - whistleblowers must complain first to their bosses
before they file a complaint with the Public Sector Integrity Commissioner,
unless they can prove "reasonable grounds" to believe that their bosses will
retaliate or fail to take corrective action, but it is unclear whether proving
reasonable grounds is on a "prima facie" basis or a more limited basis
(whistleblowers should be allowed to complain directly to the Public Sector
Integrity Commissioner in any case, but is seems under the law that they
can only do so if they file an anonymous complaint); - it is not clear that
protection covers the full scope of reprisals (whistleblowers can file a
complaint if they have "reasonable grounds for believing that a reprisal has
been taken" but it is not clear if they have to provide "prima facie" evidence
of their belief (NOTE: full protection would entail shifting the burden of
proof to the employer to prove that no reprisal took place); - the Act does
not override other federal laws, and so the government may override the

http://lois.justice.gc.ca/en/showtdm/cs/P-33.01
http://www.tbs-sct.gc.ca/pubs_pol/hrpubs/TB_851/vec-cve_e.asp
http://www.tbs-sct.gc.ca/pubs_pol/hrpubs/TB_851/vec-cve_e.asp
http://lois.justice.gc.ca/en/showtdm/cs/P-33.3
http://lois.justice.gc.ca/en/showtdm/cs/P-31.9
http://www.psic-ispc.gc.ca


Act in some cases in order to hide wrongdoing or thwart an investigation; -
whistleblowers have no right to a jury trial (they must file their submission
re: wrongdoing or complaint about a reprisal with the Commissioner, who
then designates an investigator, who then reports back to the
Commissioner, who then files an application with the Public Servants
Disclosure Protection Tribunal (made up of three to seven judges chosen
by the federal Cabinet from amongst the Federal Court justices); -
whistleblowers do not have the right to determine who will arbitrate their
case (if the Commissioner attempts to settle the case through arbitration).
The Commissioner appoints the "conciliator"; - whistleblowers only have 60
days to complain about a reprisal (should be at least 1 year limitation
period); - no interim compensation (while a case is being
investigated/heard by Tribunal) is available, and if there is undue delay in
investigations/hearings whistleblowers will suffer; - the full scope of
compensation is not available (pain and suffering is limited to CA$10,000-
US$7,869), and Tribunal rulings may limit compensation even further (as
occurred in the U.S.); - if a whistleblowers has been fired, they cannot win
preference in transferring to another government job, the Tribunal can only
reinstate them in their position or compensate them financially; - it seems
like anonymous disclosures are allowed, but it is not clear (NOTE: if a
person blows the whistle, their identity must be kept secret by the
Commissioner throughout the investigation to the extent possible); - there
is no clearly defined right to refuse to violate a law, regulations, code,
policy or guideline (although general rights under the Values and Ethics
Code for the Public Service may apply); - there is no clearly defined duty to
disclose wrongdoing (although general duties under the Values and Ethics
Code for the Public Service may apply); - the Act seems to cover all types
of wrongdoing, but Tribunal rulings may limit the definition significantly (as
happened in the U.S.); - - the Commissioner can only provide up to
C$1,500 (US$1,194) in funding for legal advice for a whistleblower (in
exceptional cases, up to CA$3,000 -US$2,390) which will likely not be
adequate, although it seems possible that the Tribunal could award full
costs if a whistleblower wins their case; - it seems like the Tribunal can
make orders for corrective action and penalties for those who have done
wrong or retaliated against whistleblowers, but what will actually happen is
unknown (NOTE: the penalties for retaliators are limited to CA$10,000 fine
and maximum two years imprisonment). Wrongdoing must be made public,
but not necessarily identity of wrongdoer, and; - extensive education and
training of employee rights under the Act is not required by the Act (but will
hopefully occur.) 

44b    In law, there are regulations to prevent nepotism, cronyism, and patronage within the
civil service.

Score: YES

References: - Legal requirements prohibiting nepotism, cronyism and patronage exist
under sections 30 to 46 in Part 1, and sections 66 to 68 in Part 5, of the
Public Service Employment Act (2003, c. 22, ss. 12, 13) -- [ [ LINK ]"
target="_blank">[ LINK ]" target="_blank">[ LINK ]" target="_blank">[ LINK ]
-- under sections 206 to 237 in Part 2 (Grievances) of the Public Service
Labour Relations Act (2003, c. 22, s. 2) -- [ LINK ] -- and under Chapter 2
of the 2003 Values and Ethics Code for the Public Service -- [ LINK ] 

- However, appointments of Deputy Ministers, Assistant Deputy Ministers

http://gi08.no-ip.org/pdf-tool/<a href=
http://lois.justice.gc.ca/en/showtdm/cs/P-33.3
http://www.tbs-sct.gc.ca/pubs_pol/hrpubs/TB_851/vec-cve_e.asp


and other senior civil servants are under the control of politicians (the
Prime Minister and Cabinet, known legally as the "Governor in Council")
under section 127.1 of the Public Service Employment Act (2003, c. 22, ss.
12, 13) -- http://lois.justice.gc.ca/en/showtdm/cs/P-33.01 -- and as a result
nepotism, cronyism and patronage are effectively legal for these positions 

- as well, subsection 30(4) of the Public Service Employment Act (PSEA --
2003, c. 22, ss. 12, 13) -- http://lois.justice.gc.ca/en/showtdm/cs/P-33.01 --
allows the Public Service Commission to consider only one person for an
appointment in order for the appointment to be considered to have been
made on the basis of merit; under subsection 33 of the PSEA the Public
Service Commission is not required to use an advertised appointment
process for every appointment; under subsection 36 of the PSEA, the
Public Service Commission is not required to use a specific,
well-established, effective assessment process for every appointment, and;
section 38 of the PSEA allows the Public Service Commission to avoid
merit requirements for many appointments (non-merit based appointments
should only be allowed under the conditions set out in section 40,
subsections 41(1) and (4), of the PSEA) 

- In addition, under sections 17-19 and 66 to 73 of the Public Service
Employment Act (2003, c. 22, ss. 12, 13) --
http://lois.justice.gc.ca/en/showtdm/cs/P-33.01 -- the Public Service
Commission (which is responsible for conducting hirings and overseeing
the hiring process within government institutions) also has the power to do
audits and investigations of the Commission itself, and public service
appointments and other public service hiring operations generally, and is
therefore in a conflict of interest because it audits and investigates its own
operations. 

- Whistleblower protection under Public Servants Disclosure Protection Act
(2005, c. 46) -- [ LINK ] 

Social Scientist's
Comments:

- With regard to whistleblower protection, the Public Sector Integrity
Commissioner position was created in spring 2007 under the Public
Servants Disclosure Protection Act, and the first Commissioner appointed
on July 9, 2007. Between November 2001 and spring 2007, there was a
Public Sector Integrity Officer with limited independence and powers. 
- Public Sector Integrity Commissioner -- [ LINK ] 

44c    In law, there is an independent redress mechanism for the civil service.

Score: YES

References: - Legal requirements prohibiting nepotism, cronyism and patronage exist
under sections 30 to 46 in Part 1, and sections 66 to 68 in Part 5, of the
Public Service Employment Act (2003, c. 22, ss. 12, 13) -- [ [ LINK ]"
target="_blank">[ LINK ]" target="_blank">[ LINK ]" target="_blank">[ LINK ]
-- under sections 206 to 237 in Part 2 (Grievances) of the Public Service
Labor Relations Act (2003, c. 22, s. 2) -- [ LINK ] -- and under Chapter 2 of
the 2003 Values and Ethics Code for the Public Service -- [ LINK ] 

- However, appointments of Deputy Ministers, Assistant Deputy Ministers
and other senior civil servants are under the control of politicians (the
Prime Minister and Cabinet, known legally as the "Governor in Council")
under section 127.1 of the Public Service Employment Act (2003, c. 22, ss.

http://lois.justice.gc.ca/en/showtdm/cs/P-31.9
http://www.psic-ispc.gc.ca
http://gi08.no-ip.org/pdf-tool/<a href=
http://lois.justice.gc.ca/en/showtdm/cs/P-33.3
http://www.tbs-sct.gc.ca/pubs_pol/hrpubs/TB_851/vec-cve_e.asp


12, 13) -- http://lois.justice.gc.ca/en/showtdm/cs/P-33.01 -- and as a result
nepotism, cronyism and patronage are effectively legal for these positions. 

- as well, subsection 30(4) of the Public Service Employment Act (PSEA --
2003, c. 22, ss. 12, 13) -- http://lois.justice.gc.ca/en/showtdm/cs/P-33.01 --
allows the Public Service Commission to consider only one person for an
appointment in order for the appointment to be considered to have been
made on the basis of merit; under subsection 33 of the PSEA the Public
Service Commission is not required to use an advertised appointment
process for every appointmen; under subsection 36 of the PSEA, the
Public Service Commission is not required to use a specific,
well-established, effective assessment process for every appointment, and;
section 38 of the PSEA allows the Public Service Commission to avoid
merit requirements for many appointments (non-merit based appointments
should only be allowed under the conditions set out in section 40,
subsections 41(1) and (4), of the PSEA) 

- In addition, under sections 17-19 and 66 to 73 of the Public Service
Employment Act (2003, c. 22, ss. 12, 13) --
http://lois.justice.gc.ca/en/showtdm/cs/P-33.01 -- the Public Service
Commission (which is responsible for conducting hirings and overseeing
the hiring process within government institutions) also has the power to do
audits and investigations of the Commission itself, and public service
appointments and other public service hiring operations generally, and is
therefore in a conflict of interest because it audits and investigates its own
operations 

- Whistleblower protection under Public Servants Disclosure Protection Act
(2005, c. 46) -- [ LINK ] 

Social Scientist's
Comments:

- With regard to whistleblower protection, the Public Sector Integrity
Commissioner position was created in spring 2007 under the Public
Servants Disclosure Protection Act, and the first Commissioner appointed
on July 9, 2007. Between November 2001 and spring 2007, there was a
Public Sector Integrity Officer with limited independence and powers. 
- Public Sector Integrity Commissioner -- [ LINK ] 

- As a result, while the protection processes exist, they are still not
well-established or well-known, nor is their effectiveness determined in any
way. 

- Based upon the U.S. 20-year experience with a legislated whistleblower
protection system (as documented in chapter entitled "Whistleblowing in
the United State: The Gap Between Vision and Lessons Learned" by Tom
Devine in the book "Whistleblowing Around the World", ed. Richard
Calland and Guy Dehn, pubs. ODAC & PCaW in partnership with the
British Council: Southern Africa: 2004), the new Canadian Public Servants
Disclosure Protection Act has several identifiable flaws, as follows: - not all
whistleblowers all covered by the Act, not even all public servants; -
whistleblowers are not allowed to disclose wrongdoing to any legal
authority, they must follow the avenue established in the Act or they will
likely not be protected; - whistleblowers must complain first to their bosses
before they file a complaint with the Public Sector Integrity Commissioner,
unless they can prove "reasonable grounds" to believe that their bosses will
retaliate or fail to take corrective action, but it is unclear whether proving
reasonable grounds is on a "prima facie" basis or a more limited basis

http://lois.justice.gc.ca/en/showtdm/cs/P-31.9
http://www.psic-ispc.gc.ca


(whistleblowers should be allowed to complain directly to the Public Sector
Integrity Commissioner in any case, but is seems under the law that they
can only do so if they file an anonymous complaint); - it is not clear that
protection covers the full scope of reprisals (whistleblowers can file a
complaint if they have "reasonable grounds for believing that a reprisal has
been taken" but it is not clear if they have to provide "prima facie" evidence
of their belief (NOTE: full protection would entail shifting the burden of
proof to the employer to prove that no reprisal took place); - the Act does
not override other federal laws, and so the government may override the
Act in some cases in order to hide wrongdoing or thwart an investigation; -
whistleblowers have no right to a jury trial (they must file their submission
re: wrongdoing or complaint about a reprisal with the Commissioner, who
then designates an investigator, who then reports back to the
Commissioner, who then files an application with the Public Servants
Disclosure Protection Tribunal (made up of three to seven judges chosen
by the federal Cabinet from amongst the Federal Court justices); -
whistleblowers do not have the right to determine who will arbitrate their
case (if the Commissioner attempts to settle the case through arbitration).
The Commissioner appoints the "conciliator"; - whistleblowers only have 60
days to complain about a reprisal (should be at least 1 year limitation
period); - no interim compensation (while a case is being
investigated/heard by Tribunal) is available, and if there is undue delay in
investigations/hearings whistleblowers will suffer; - the full scope of
compensation is not available (pain and suffering is limited to CA$10,000-
US$7,869), and Tribunal rulings may limit compensation even further (as
occurred in the U.S.); - if a whistleblowers has been fired, they cannot win
preference in transferring to another government job, the Tribunal can only
reinstate them in their position or compensate them financially; - it seems
like anonymous disclosures are allowed, but it is not clear (NOTE: if a
person blows the whistle, their identity must be kept secret by the
Commissioner throughout the investigation to the extent possible); - there
is no clearly defined right to refuse to violate a law, regulations, code,
policy or guideline (although general rights under the Values and Ethics
Code for the Public Service may apply); - there is no clearly defined duty to
disclose wrongdoing (although general duties under the Values and Ethics
Code for the Public Service may apply); - the Act seems to cover all types
of wrongdoing, but Tribunal rulings may limit the definition significantly (as
happened in the U.S.); - - the Commissioner can only provide up to
C$1,500 (US$1,194) in funding for legal advice for a whistleblower (in
exceptional cases, up to CA$3,000 -US$2,390) which will likely not be
adequate, although it seems possible that the Tribunal could award full
costs if a whistleblower wins their case; - it seems like the Tribunal can
make orders for corrective action and penalties for those who have done
wrong or retaliated against whistleblowers, but what will actually happen is
unknown (NOTE: the penalties for retaliators are limited to CA$10,000 fine
and maximum two years imprisonment). Wrongdoing must be made public,
but not necessarily identity of wrongdoer, and; - extensive education and
training of employee rights under the Act is not required by the Act (but will
hopefully occur.) 

44d    In law, civil servants convicted of corruption are prohibited from future government
employment.

Score: YES



References: - Criminal Code (R.S., 1985, c. C-46) -- [ LINK ]" target="_blank">[ LINK ] --
Part IV, sections 118 to 125 are the anti-corruption sections (for example,
under subsection 121 (3) "Every one who commits an offense under this
section is guilty of an indictable offense and liable to imprisonment for a
term not exceeding five years" and other listed sections of the Criminal
Code have a similar-length prison term as the penalty.) 

- Section 80 (contained in Part IX) of the Financial Administration Act
(R.S.C. 1985, c. F-11) -- [ LINK ] -- has penalty on conviction of "a fine not
exceeding five thousand dollars and to imprisonment for a term not
exceeding five years" and section 81 has penalty of "a fine not exceeding
three times the amount so offered or accepted [as a bribe] and to
imprisonment for any term not exceeding five years." 

- and subsection 750(3) (in the "Disabilities" portion of Part XXIII) of the
Criminal Code -- http://lois.justice.gc.ca/en/showtdm/cs/C-46 -- prohibits
anyone convicted of violating sections 121 or 124 or 418 (selling faulty
goods to the government) of the Criminal Code, or parts of section 80 of
the Financial Administration Act, or section 154.01 (which applies to frauds
within Crown corporations (corporations owned and operated by the federal
government) of the Financial Administration Act, from contracting, receiving
any benefit from a contract, or holding office/employment with the federal
government. 
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45: Is the law governing the administration and civil service effective?

45a    In practice, civil servants are protected from political interference.

Score: 50

References: - Legal requirements prohibiting political interference exist under sections
30 to 46 in Part 1, and sections 66 to 68 in Part 5, of the Public Service
Employment Act (2003, c. 22, ss. 12, 13) -- [ LINK ]" target="_blank">[
LINK ]" target="_blank">[ LINK ] -- under sections 206 to 237 in Part 2
(Grievances) of the Public Service Labor Relations Act (2003, c. 22, s. 2) --
[ LINK ] -- and under Chapter 2 of the 2003 Values and Ethics Code for the
Public Service -- [ LINK ] 

- However, Deputy Ministers, Assistant Deputy Ministers and other senior
civil servants are appointed by politicians (the Prime Minister and Cabinet,
known legally as the "Governor in Council") under section 127.1 of the
Public Service Employment Act (2003, c. 22, ss. 12, 13), and the
appointment process does not involve any professional criteria, and the
politicians can decide to move them to another department/ministry at any
time for any reason -- http://lois.justice.gc.ca/en/showtdm/cs/P-33.01 --As a
result, political interference with the civil/public service is effectively legal. 

- The Gomery Commission Inquiry into the so-called "Adscam sponsorship
scandal" recommended in its second report that at least Deputy Ministers
be selected on the basis of merit through an open, publicly advertised
nomination process and that they be given a fixed term in office (3-4
years) so that they will be loyal to the law and the public interest, not loyal
to their Cabinet minister. See following news article summarizing the
recommendations of the Gomery Commission Inquiry: [ LINK ] 

- An elite group of 65 Canadians argued in an open letter against these
recommendations (arguing the Ministers must be able to trust Deputy
Ministers (confusing the definition of "trustworthy" with the definition of
"blindly loyal")), and largely as a result of this letter the Gomery
Commission recommendations have not been implemented -- See news
article about the letter at: [ LINK ] -- and see the letter from the group of 65
Canadians at: [ LINK ] Press Release and letter.pdf 

- The 2006-2007 Fiscal Year annual report (the most recent available
annual report) of the federal Public Service Commission -- [ LINK ] --
includes in Chapter 2 "Non-partisanship", sections 2.37 to 2.42 that
individuals continue to move between the civil service and politicians'
offices without any break in-between the two positions, mainly because
there are "gaps in the policy framework governing the movement between
the public service and ministers' offices." 

- By the current Prime Minister's own admission, federal civil servants were
not protected from political interference in March 2006 (See text of speech
at: [ LINK ] ) and, given that the current Prime Minister has not
implemented all of the promised changes he mentioned in his March 2006
speech (for example, the Public Appointments Commission has not been
established, and not all civil servants are protected from retaliation if they
"blow the whistle" on government wrongdoing and the whistleblower
protection system has several other significant flaws), by his own
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includes in Chapter 2 "Non-partisanship", sections 2.37 to 2.42 that
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offices without any break in-between the two positions, mainly because
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admission federal civil servants are still not, in practice, effectively
protected from political interference. 

- In addition, under sections 17-19 and 66 to 73 of the Public Service
Employment Act (2003, c. 22, ss. 12, 13) --
http://lois.justice.gc.ca/en/showtdm/cs/P-33.01 -- the Public Service
Commission (which is responsible for conducting hirings and appointments
and overseeing the hiring/appointment process within government
institutions (including ensuring there is no political interference in hirings)
also has the power to do audits and investigations of the Commission
itself, and public service appointments and other public service hiring
operations generally, and is therefore in a conflict of interest (and, as a
result, is not as effective as possible as an enforcement body) because it
audits and investigates its own operations. 

- See also for background the November 2003 report "Profile of Deputy
Ministers in the Government of Canada" -- [ LINK ] 

- Whistleblower protection under Public Servants Disclosure Protection Act
(2005, c. 46) -- [ LINK ] -- the Public Sector Integrity Commissioner
position was created in spring 2007 under the Public Servants Disclosure
Protection Act, and the first Commissioner appointed on July 9, 2007.
Between November 2001 and spring 2007, there was a Public Sector
Integrity Officer with limited independence and powers -- Public Sector
Integrity Commissioner -- [ LINK ] 

- To see a civil servant's perspective of how the Canadian federal
government works, or doesn't work, go to the Ottawa Citizen newspaper's
archive of a column by a federal civil service executive at: [ LINK ] 

Peer Reviewer's Comments: On the adscam issue, one top federal civil servant and the head of the
sponsorship program was directly involved in the Liberals´ scheme and
was sentenced to 3½ years in prison for defrauding taxpayers of CAN $1.5
million. During the 2007-2008 study period, Chuck Guité lost an appeal to
overturn his conviction and sentence, with a Quebec Court of Appeal ruling
on July 31, 2008, that he planned and premeditated his crimes. 

 

45b    In practice, civil servants are appointed and evaluated according to professional criteria.

Score: 50

References: - Legal requirements concerning the use of professional critieria in civil
service appointments and evaluations exist under sections 30 to 46 in Part
1, and sections 66 to 68 in Part 5, of the Public Service Employment Act
(2003, c. 22, ss. 12, 13) -- [ LINK ]" target="_blank">[ LINK ]"
target="_blank">[ LINK ] -- under sections 206 to 237 in Part 2
(Grievances) of the Public Service Labor Relations Act (2003, c. 22, s. 2) --
[ LINK ] -- and under Chapter 2 of the 2003 Values and Ethics Code for the
Public Service -- [ LINK ] 

- However, Deputy Ministers, Assistant Deputy Ministers and other senior
civil servants are appointed by politicians (the Prime Minister and Cabinet,
known legally as the "Governor in Council") under section 127.1 of the
Public Service Employment Act (2003, c. 22, ss. 12, 13), and the
appointment process does not involve any professional criteria, and the
politicians can decide to move them to another department/ministry at any
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- However, Deputy Ministers, Assistant Deputy Ministers and other senior
civil servants are appointed by politicians (the Prime Minister and Cabinet,
known legally as the "Governor in Council") under section 127.1 of the
Public Service Employment Act (2003, c. 22, ss. 12, 13), and the
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time for any reason -- http://lois.justice.gc.ca/en/showtdm/cs/P-33.01 

- The Gomery Commission Inquiry into the so-called "Adscam sponsorship
scandal" recommended in its second report that at least Deputy Ministers
be selected on the basis of merit through an open, publicly advertised
nomination process and that they be given a fixed term in office (three to
four years) so that they will be loyal to the law and the public interest, not
loyal to the Minister. See following news article summarizing the
recommendations of the Gomery Commission Inquiry: [ LINK ] 

- An elite group of 65 Canadians argued in an open letter against these
recommendations (arguing the Ministers must be able to trust Deputy
Ministers (confusing the definition of "trustworthy" with the definition of
"blindly loyal")), and largely as a result of this letter the Gomery
Commission recommendations have not been implemented -- See news
article about the letter at: [ LINK ] -- and see the letter from the group of 65
Canadians at: [ LINK ] Press Release and letter.pdf 

- The 2006-2007 Fiscal Year annual report (the most recent available
annual report) of the federal Public Service Commission -- [ LINK ] --
includes in Chapter 2 "Non-partisanship", sections 2.37 to 2.42 that
individuals continue to move between the civil service and politicians'
offices without any break in-between the two positions, mainly because
there are "gaps in the policy framework governing the movement between
the public service and ministers' offices" 

- By the current Prime Minister's own admission, many federal civil service
appointments and evaluations were not based on professional criteria in
March 2006 (See text of speech at: [ LINK ] ) and, given that the current
Prime Minister has not implemented all of the promised changes he
mentioned in his March 2006 speech (for example, the Public
Appointments Commission has not been established, and not all civil
servants are protected from retaliation if they "blow the whistle" on
government wrongdoing and the whistleblower protection system has
several other significant flaws), by his own admission federal civil service
appointments and evaluations are still not, in practice, based upon
professional criteria. 

- In addition, under sections 17-19 and 66 to 73 of the Public Service
Employment Act (2003, c. 22, ss. 12, 13) --
http://lois.justice.gc.ca/en/showtdm/cs/P-33.01 -- the Public Service
Commission (which is responsible for conducting hirings and appointments
and overseeing the hiring/appointment process within government
institutions (including ensuring there is no political interference in hirings)
also has the power to do audits and investigations of the Commission
itself, and public service appointments and other public service hiring
operations generally, and is therefore in a conflict of interest (and, as a
result, is not as effective as possible as an enforcement body) because it
audits and investigates its own operations. 

- See also for background the November 2003 report "Profile of Deputy
Ministers in the Government of Canada" -- [ LINK ] 

- Whistleblower protection under Public Servants Disclosure Protection Act
(2005, c. 46) -- [ LINK ] 
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Social Scientist's
Comments:

- To see a civil servant's perspective of how the Canadian federal
government works, or doesn't work, go to the Ottawa Citizen newspaper's
archive of a column by a federal civil service executive at: [ LINK ] 

- With regard to whistleblower protection, the Public Sector Integrity
Commissioner position was created in spring 2007 under the Public
Servants Disclosure Protection Act, and the first Commissioner appointed
on July 9, 2007. Between November 2001 and spring 2007, there was a
Public Sector Integrity Officer with limited independence and powers. 

- Public Sector Integrity Commissioner -- [ LINK ] 

45c    In practice, civil service management actions (e.g. hiring, firing, promotions) are not based
on nepotism, cronyism, or patronage.

Score: 75

References: - Legal requirements concerning the use of professional critieria in civil
service appointments and evaluations exist under sections 30 to 46 in Part
1, and sections 66 to 68 in Part 5, of the Public Service Employment Act
(2003, c. 22, ss. 12, 13) -- [ LINK ]" target="_blank">[ LINK ]"
target="_blank">[ LINK ] -- under sections 206 to 237 in Part 2
(Grievances) of the Public Service Labor Relations Act (2003, c. 22, s. 2) --
[ LINK ] -- and under Chapter 2 of the 2003 Values and Ethics Code for the
Public Service -- [ LINK ] 

- However, Deputy Ministers, Assistant Deputy Ministers and other senior
civil servants are appointed by politicians (the Prime Minister and Cabinet,
known legally as the "Governor in Council") under section 127.1 of the
Public Service Employment Act (2003, c. 22, ss. 12, 13), and the
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politicians can decide to move them to another department/ministry at any
time for any reason -- http://lois.justice.gc.ca/en/showtdm/cs/P-33.01 

- The Gomery Commission Inquiry into the so-called "Adscam sponsorship
scandal" recommended in its second report that at least Deputy Ministers
be selected on the basis of merit through an open, publicly advertised
nomination process and that they be given a fixed term in office (3-4
years) so that they will be loyal to the law and the public interest, not loyal
to the Minister. See following news article summarizing the
recommendations of the Gomery Commission Inquiry: [ LINK ] 

- An elite group of 65 Canadians argued in an open letter against these
recommendations (arguing the Ministers must be able to trust Deputy
Ministers (confusing the definition of "trustworthy" with the definition of
"blindly loyal")), and largely as a result of this letter the Gomery
Commission recommendations have not been implemented -- See news
article about the letter at: [ LINK ] -- and see the letter from the group of 65
Canadians at: [ LINK ] Press Release and letter.pdf 

- The 2006-2007 Fiscal Year annual report (the most recent available
annual report) of the federal Public Service Commission -- [ LINK ] --
includes in Chapter 2 "Non-partisanship", sections 2.37 to 2.42 that
individuals continue to move between the civil service and politicians'
offices without any break in-between the two positions, mainly because
there are "gaps in the policy framework governing the movement between
the public service and ministers' offices" 
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- By the current Prime Minister's own admission, many federal civil service
appointments and evaluations were not based on professional criteria in
March 2006 (See text of speech at: [ LINK ] ) and, given that the current
Prime Minister has not implemented all of the promised changes he
mentioned in his March 2006 speech (for example, the Public
Appointments Commission has not been established, and not all civil
servants are protected from retaliation if they "blow the whistle" on
government wrongdoing and the whistleblower protection system has
several other significant flaws), by his own admission federal civil service
appointments and evaluations are still not, in practice, based upon
professional criteria. 

- In addition, under sections 17-19 and 66 to 73 of the Public Service
Employment Act (2003, c. 22, ss. 12, 13) --
http://lois.justice.gc.ca/en/showtdm/cs/P-33.01 -- the Public Service
Commission (which is responsible for conducting hirings and appointments
and overseeing the hiring/appointment process within government
institutions (including ensuring there is no political interference in hirings)
also has the power to do audits and investigations of the Commission
itself, and public service appointments and other public service hiring
operations generally, and is therefore in a conflict of interest (and, as a
result, is not as effective as possible as an enforcement body) because it
audits and investigates its own operations. 

- See also for background the November 2003 report "Profile of Deputy
Ministers in the Government of Canada" -- [ LINK ] 

- Whistleblower protection under Public Servants Disclosure Protection Act
(2005, c. 46) -- [ LINK ] 

Social Scientist's
Comments:

- To see a civil servant's perspective of how the Canadian federal
government works, or doesn't work, go to the Ottawa Citizen newspaper's
archive of a column by a federal civil service executive at: [ LINK ] 

- With regard to whistleblower protection, the Public Sector Integrity
Commissioner position was created in spring 2007 under the Public
Servants Disclosure Protection Act, and the first Commissioner appointed
on July 9, 2007. Between November 2001 and spring 2007, there was a
Public Sector Integrity Officer with limited independence and powers. 

- Public Sector Integrity Commissioner -- [ LINK ] 

45d    In practice, civil servants have clear job descriptions.

Score: 75

References: - An Internet search did not result in any recent annual reports of the
federal Public Service Commission or public sector unions highlighting lack
of clear job descriptions as a systemic problem. 
- However, Chapter 3 of an audit published in May 2007 of the Department
of Foreign Affairs and International Trade conducted by the Auditor
General of Canada found that the Department did not have a clear sense
of its staffing and competencies, nor did it have a strategic plan (including
job descriptions) for its staffing needs for the future -- [ LINK ]"
target="_blank">[ LINK ] 

-Chapter 5 of the same audit published in May 2007 of the federal
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-Chapter 5 of the same audit published in May 2007 of the federal
Department of Justice by the Auditor General of Canada found problems
with job descriptions for legal counsel (specifically tracking of time spent on
cases) --
http://www.oag-bvg.gc.ca/internet/English/parl_oag_200705_e_18289.html

Social Scientist's
Comments:

- The score of 75 is given because of the two Auditor General reports
cited, and the likelihood that similar problems exist in other federal
government departments. 
- To see a civil servant's perspective of how the Canadian federal
government works, or doesn't work, go to the Ottawa Citizen newspaper's
archive of a column by a federal civil service executive at: [ LINK ] 

45e    In practice, civil servant bonuses constitute only a small fraction of total pay.

Score: 100

References: - According to the rates of pay information on the following Government of
Canada web site, bonuses apply only to executives (i.e. managers) within
the federal public service, represent 3-5 percent of annual pay and are only
earned if "at-risk" pay is earned by fulfilling specific performance goals (7
to 10 percent of pay is "at-risk" pay) -- [ LINK ] 

45f    In practice, the government publishes the number of authorized civil service positions along
with the number of positions actually filled.

Score: 75

References: - While the government does not regularly publish a list of authorized civil
service positions, the federal government agency Statistics Canada does
do regular analysis. See most recent at: [ LINK ] 

- Civil service positions that are not filled can be found by going to each
government departments' agencies website and clicking on the
"Employment Opportunities" link at: [ LINK ] 

45g    In practice, the independent redress mechanism for the civil service is effective.

Score: 75

References: - Legal requirements prohibiting nepotism, cronyism and patronage exist
under sections 30 to 46 in Part 1, and sections 66 to 68 in Part 5, of the
Public Service Employment Act (2003, c. 22, ss. 12, 13) -- [ [ LINK ]"
target="_blank">[ LINK ]" target="_blank">[ LINK ]" target="_blank">[ LINK
] -- under sections 206 to 237 in Part 2 (Grievances) of the Public Service
Labor Relations Act (2003, c. 22, s. 2) -- [ LINK ] -- and under Chapter 2 of
the 2003 Values and Ethics Code for the Public Service -- [ LINK ] 

- However, appointments of Deputy Ministers, Assistant Deputy Ministers
and other senior civil servants are under the control of politicians (the
Prime Minister and Cabinet, known legally as the "Governor in Council")
under section 127.1 of the Public Service Employment Act (2003, c. 22, ss.
12, 13) -- http://lois.justice.gc.ca/en/showtdm/cs/P-33.01 -- and as a result
nepotism, cronyism and patronage are effectively legal for these positions 

- As well, subsection 30(4) of the Public Service Employment Act (PSEA --
2003, c. 22, ss. 12, 13) -- http://lois.justice.gc.ca/en/showtdm/cs/P-33.01 --

http://www.canada.com/ottawacitizen/features/exfiles/index.html
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2003, c. 22, ss. 12, 13) -- http://lois.justice.gc.ca/en/showtdm/cs/P-33.01 --
allows the Public Service Commission to consider only one person for an
appointment in order for the appointment to be considered to have been
made on the basis of merit; under subsection 33 of the PSEA the Public
Service Commission is not required to use an advertised appointment
process for every appointment; under subsection 36 of the PSEA, the
Public Service Commission is not required to use a specific,
well-established, effective assessment process for every appointment,
and; section 38 of the PSEA allows the Public Service Commission to
avoid merit-based requirements for many appointments (non-merit based
appointments should only be allowed under the conditions set out in
section 40, subsections 41(1) and (4), of the PSEA) 

- In addition, under sections 17-19 and 66 to 73 of the Public Service
Employment Act (2003, c. 22, ss. 12, 13) --
http://lois.justice.gc.ca/en/showtdm/cs/P-33.01 -- the Public Service
Commission (which is responsible for conducting hirings and overseeing
the hiring process within government institutions) also has the power to do
audits and investigations of the Commission itself, and public service
appointments and other public service hiring operations generally, and is
therefore in a conflict of interest because it audits and investigates its own
operations. 

Social Scientist's
Comments:

- The score of 75 is given because while the grievance process for the civil
service exists under the Public Service Labor Relations Act and is generally
regarded as effective, the Public Service Commission continues to be in a
conflict of interest because of its involvement both in hirings and
evaluations in the civil service, and audits of hiring and evaluation
processes. 

Peer Reviewer's Comments: As an example of effective redress mechanism, former City of Gatineau
auditor general Sophie Lachance got back her job after successfully
appealing a city council vote in November 2007 to fire her over allegations
of inappropriate spending by her office of about $4,000. Quebec's labour
relations board ruled that the city did not have a valid reason to fire her and
ordered that she be returned to her post and paid the salary she would
have earned since her dismissal. She later decided to step down. 

 

45h    In practice, in the past year, the government has paid civil servants on time.

Score: 100

References: - An Internet search found no references to problems with timely payment
of federal civil/public servants between July 2007 and June 2008. 
- However, an ongoing court case by several federal civil/public service
raises an important pay issue concerning pensions and a surplus in the
public sector pension fund, and how this case is resolved will determine
whether federal civil/public servants have been properly paid for the past
couple of decades. -- See -- [ LINK ] 

45i    In practice, civil servants convicted of corruption are prohibited from future government
employment.

Score: 75

http://www.psac.com/issues/campaigns/pensions/info-e.shtml
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References: - Within the Canada Public Service Agency -- [ LINK ] -- there is an Office
of Public Service Values and Ethics -- [ LINK ] -- and many resources
available in the category of Human Resources and Accountability -- [ LINK
] 

- The Public Service Commission -- [ LINK ] -- also has a Human
Resources Toolbox -- [ LINK ] 

- Democracy Watch requested in November 2007 that the Public Service
Commission provide evidence that the Public Service Commission or the
Agency have some system (such as a formal list of civil/public servants
convicted of corruption) that ensures that neither contracts nor employment
are offered or given to those who have been convicted. As of November
2008, neither the Commission nor the Agency had responded in any way. 
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46: Are there regulations addressing conflicts of interest for civil servants?

46a    In law, senior members of the civil service are required to file an asset disclosure form.

Score: YES

References: - In Canada, senior members of the civil service are appointed by senior
politicians (the Cabinet, made up of the Prime Minister and his Cabinet
ministers, known formally as the Governor-in-Council), and are members of the
executive of the government, not the civil service. 
- These appointed senior members of the civil service are covered by the
Conflict of Interest Act (2006, c. 9, s. 2 -- first in force July 9, 2007) -- and under
the Act they must disclose most assets worth more than CA$10,000
(US$7,869) to the Conflict of Interest and Ethics Commissioner, with a partial
list of assets made public -- [ LINK ] 

- Office of the Conflict of Interest and Ethics Commissioner -- [ LINK ] 

- The CA$10,000 threshold for the disclosure of assets is much too high, as it
effectively allows members of the executive to hide gifts they receive that are
worth less than CA$10,000 (although receiving some of these gifts (for
example, from a lobbyist) is technically illegal under the Act). The gap in
disclosure of assets worth less than CA$10,000 is especially serious because
the Ethics Commissioner between March 2004 and April 2007 did not audit
even one of the statement of assets of any member of the executive. 

- Other members of the civil service, including the members who rank just below
the appointed senior members of the civil service, are required by Chapter 2
and Appendix A of the Values and Ethics Code of the Public Service -- [ LINK ] --
to disclose their assets and liabilities, as well as gifts, hospitality or benefits
received or outside employment activities (all of which could cause conflicts of
interest) in a Confidential Report to the appointed senior member of their
department (ministry), agency or other government institution ONLY if there is a
real, apparent or potential conflict between the carrying out of their official
duties and their assets and liabilities etc. (and, if so, only the assets and
liabilities etc. that create the conflict are required to be disclosed.) 

- If a member of the civil service is in such a conflict of interest situation
because of an asset, the Values and Ethics Code requires divestment of the
asset within 120 days. 

46b    In law, there are requirements for civil servants to recuse themselves from policy decisions
where their personal interests may be affected.

Score: YES

References: - Legal requirements prohibiting nepotism, cronyism and patronage exist under
sections 30 to 46 in Part 1, and sections 66 to 68 in Part 5, of the Public
Service Employment Act (2003, c. 22, ss. 12, 13) -- [[ LINK ] -- under sections 206
to 237 in Part 2 (Grievances) of the Public Service Labor Relations Act (2003,
c. 22, s. 2) -- [ LINK ] 

- In Canada, senior members of the civil service are appointed by senior
politicians (the Cabinet, made up of the Prime Minister and his Cabinet
ministers, known formally as the Governor-in-Council), and are members of the
executive of the government, not the civil service. 

- These appointed senior members of the civil service are covered by the
Conflict of Interest Act (2006, c. 9, s. 2 -- first in force July 9, 2007) -- and under
the Act they must disclose most assets worth more than CA$10,000
(US$7,869) to the Conflict of Interest and Ethics Commissioner, with a partial
list of assets made public -- [ LINK ] 

- The CA$10,000 threshold for the disclosure of assets is much too high, as it
effectively allows members of the executive to hide gifts they receive that are
worth less than CA$10,000 (although receiving some of these gifts (for
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http://ciec-ccie.gc.ca
http://www.tbs-sct.gc.ca/pubs_pol/hrpubs/TB_851/vec-cve_e.asp
http://lois.justice.gc.ca/en/showtdm/cs/P-33.01
http://lois.justice.gc.ca/en/showtdm/cs/P-33.3
http://lois.justice.gc.ca/en/showtdm/cs/C-36.65


example, from a lobbyist) is technically illegal under the Act). The gap in
disclosure of assets worth less than CA$10,000 is especially serious because
the Commissioner between March 2004 and April 2007 did not audit even one
of the statement of assets of any member of the executive, and there is no
public evidence that the new Commissioner has audited any of the statements
either 

- In addition, the Act requires these senior members to recuse themselves from
policy decisions where their personal interests may be affected ONLY if they
are making a decision that is very specific and would affect them, their relatives
or their friends directly (for example, the awarding of a contract to a friend or
family member.) 

- Office of the Conflict of Interest and Ethics Commissioner -- [ LINK ] 

- Currently, it is unclear whether these senior civil servants would be required to
recuse themselves even in situations in which they are dealing with a specific
matter that affects their personal interests, as the Commissioner ruled in
January 2008 on a Democracy Watch complaint against the Prime Minister and
some Cabinet ministers that the Conflict of Interest Act does not require recusal
even when dealing with a specific matter. Democracy Watch has applied to the
Federal Court of Appeal for a judicial review of the Commissioner's ruling -- See
for details: [ LINK ] 

- Other members of the civil service, including the members who rank just below
the appointed senior members of the civil service, are required by Chapter 2
and Appendix A of the Values and Ethics Code of the Public Service -- [ LINK ] --
to disclose their assets and liabilities, as well as gifts, hospitality or benefits
received or outside employment activities (all of which could cause conflicts of
interest) in a Confidential Report to the appointed senior member of their
department (ministry), agency or other government institution ONLY if there is a
real, apparent or potential conflict between the carrying out of their official
duties and their assets and liabilities etc. (and, if so, only the assets and
liabilities etc. that create the conflict are required to be disclosed) 

- If a member of the civil service is in such a conflict of interest situation
because of an asset, the Values and Ethics Code requires either recusal from
taking part in decisions or actions affected by the conflict, or divestment of the
asset within 120 days. 

- In other words, the recusal requirements for junior civil servants are stronger
than the requirements for senior civil servants (of course, it should be the
opposite because senior civil servants have more decision-making power than
junior civil servants.) 

- Whistleblower protection under Public Servants Disclosure Protection Act
(2005, c. 46) -- [ LINK ] 

46c    In law, there are restrictions for civil servants entering the private sector after leaving the
government.

Score: YES

References: - In Canada, senior members of the civil service are appointed by senior
politicians (the Cabinet, made up of the Prime Minister and his Cabinet
ministers, known formally as the Governor-in-Council), and are members of the
executive of the government, not the civil service. 
- These appointed senior members of the civil service are covered by Part 3 of
the Conflict of Interest Act (2006, c. 9, s. 2) -- [ LINK ] -- which contains a
two-year "cooling-off" period for Cabinet ministers, and one-year period for
some ministerial staff and some senior government officials, on taking
employment with, or lobbying for, some corporations and organizations (which
replaced the measures in the 2006 Code mentioned below.) 

- 2006 Conflict of Interest and Post-Employment Code for Public Office Holders
-- click on link to 2006 Code at: [ LINK
]/Publications.aspx?Expand=Commissioner_ConflictofInterestCodes&lang=en"
target="_blank">[ LINK ] -- which contains a five-year prohibition on Cabinet
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ministers, some ministerial staff, and some senior government officials on
becoming a registered lobbyist (meaning, under the Lobbying Act, a person
who is paid to lobby any amount of time as a consultant, or is paid as an
employee of a corporation to lobby more than 20 percent of their paid working
time.) 

- Office of the Conflict of Interest and Ethics Commissioner --
http://ciec-ccie.gc.ca 

- "Restriction on Lobbying Activity" part of Lobbying Act (1985, c. 44 (4th Supp.))
-- [ LINK ] -- which came into effect on July 2, 2008 (finally) and replaced the
five-year cooling-off period measures in the Conflict of Interest and
Post-Employment Code for Public Office Holders mentioned above. 

- Commissioner of Lobbying -- [ LINK ] 

- Legal requirements for all other members of the civil service under Chapter 3
of the 2003 Values and Ethics Code for the Public Service (one-year cooling-off
period with some exemptions and limitations) -- [ LINK ] 

- Whistleblower protection under Public Servants Disclosure Protection Act
(2005, c. 46) -- [ LINK ] 

46d    In law, there are regulations governing gifts and hospitality offered to civil servants.

Score: YES

References: - Part IV (bribery and corruption provisions) of the Criminal Code (R.S., 1985, c.
C-46) covers all members of the civil service -- [ LINK ] 

- In Canada, senior members of the civil service are appointed by senior
politicians (the Cabinet, made up of the Prime Minister and his Cabinet
ministers, known formally as the Governor-in-Council), and are members of the
executive of the government, not the civil service. 

- These appointed senior members of the civil service are covered by the
Conflict of Interest Act (2006, c. 9, s. 2 -- first in force July 9, 2007) -- [ LINK ] 

- Office of the Conflict of Interest and Ethics Commissioner -- [ LINK ] 

- In an important step forward during the study period of July 2007 to June
2008, the federal Canadian Conflict of Interest and Ethics Commissioner
released the first interpretation bulletin concerning the measures that govern
gifts and hospitality offered to members of the executive branch (even though
the measures have existed since 1986 in some form or another) -- See the link
to the "Guideline on Gifts (including Invitations, Fund Raisers and Business
Lunches)" at: [ LINK ] 

- As well, under the Act most assets worth more than CA$10,000 (US$7,869)
must be disclosed to the Commissioner, with a partial list of assets made
public. The CA$10,000 threshold for the disclosure of assets is much too high,
as it effectively allows members of the executive to hide gifts they receive that
are worth less than CA$10,000 (although receiving some of these gifts (for
example, from a lobbyist) is technically illegal under the Act). The gap in
disclosure of assets worth less than CA$10,000 is especially serious because
the Ethics Commissioner between March 2004 and April 2007 did not audit
even one of the statement of assets of any member of the executive. 

- Legal requirements for all other civil servants under the Treasury Board of
Canada "Hospitality Policy" -- [ LINK ] 

- And under Chapter 2 of the 2003 Values and Ethics Code for the Public
Service -- [ LINK ] 

- Whistleblower protection under Public Servants Disclosure Protection Act
(2005, c. 46) -- [ LINK ] 

46e    In law, there are requirements for the independent auditing of the asset disclosure forms of senior
members of the civil service.
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Score: NO

References: - In Canada, senior members of the civil service are appointed by senior
politicians (the Cabinet, made up of the Prime Minister and his Cabinet
ministers, known formally as the Governor-in-Council), and are members of the
executive of the government, not the civil service. 
- These appointed senior members of the civil service are covered by the
Conflict of Interest Act (2006, c. 9, s. 2 -- first in force July 9, 2007) -- and under
the Act they must disclose most assets worth more than CA$10,000
(US$7,869) to the Conflict of Interest and Ethics Commissioner, with a partial
list of assets made public -- [ LINK ]" target="_blank">[ LINK ] 

- The CA$10,000 threshold for the disclosure of assets is much too high, as it
effectively allows members of the executive to hide gifts they receive that are
worth less than CA$10,000 (although receiving some of these gifts (for
example, from a lobbyist) is technically illegal under the Act.) 

- The Act does not give the new Conflict of Interest and Ethics Commissioner
(appointed on July 9, 2007) the clear power to conduct audits of asset
disclosures (or liability disclosures), but does give the Commissioner the
general mandate of administering the Act, which (in law) implies that the
Commissioner has the power to conduct audits --
http://lois.justice.gc.ca/en/showtdm/cs/C-36.65 

- Office of the Conflict of Interest and Ethics Commissioner -- [ LINK ] 

- However, there is no public evidence that the Commissioner has audited even
one executive asset disclosure statement in the past year, and the past
Commissioner (the position was called the Ethics Commissioner from March
2004 to July 2007) admitted that he did not audit any of the statements and
instead used an "honor" system of enforcement. 

- Other members of the civil service, including the members who rank just below
the appointed senior members of the civil service, are required by Chapter 2
and Appendix A of the Values and Ethics Code of the Public Service -- [ LINK ] --
to disclose their assets and liabilities, as well as gifts, hospitality or benefits
received or outside employment activities (all of which could cause conflicts of
interest) in a Confidential Report to the appointed senior member of their
department (ministry), agency or other government institution ONLY if there is a
real, apparent or potential conflict between the carrying out of their official
duties and their assets and liabilities etc. (and, if so, only the assets and
liabilities etc. that create the conflict are required to be disclosed.) 

- If a member of the civil service is in such a conflict of interest situation
because of an asset, the Values and Ethics Code requires divestment of the
asset within 120 days. 

- However, the most senior members of the civil service have no legal power to
audit any of the asset statements disclosed by other members of the civil service
at any time (even if a conflict of interest situation arises.) 

46f    In practice, the regulations restricting post-government private sector employment for civil
servants are effective.

Score: 50

References: - Part 3 of the Conflict of Interest Act (2006, c. 9, s. 2) -- [ LINK ] -- which
contains a 2-year "cooling-off" period for Cabinet ministers, and one-year period
for some ministerial staff and some senior government officials, on taking
employment with, or lobbying for, some corporations and organizations (which
replaced the measures in the 2006 Code mentioned below.) 

- 2006 Conflict of Interest and Post-Employment Code for Public Office Holders
-- click on link to 2006 Code at: [ LINK
]/Publications.aspx?Expand=Commissioner_ConflictofInterestCodes"
target="_blank">[ LINK ])=en -- which contains a five-year prohibition on
Cabinet ministers, some ministerial staff, and some senior government officials
on becoming a registered lobbyist (meaning, under the Lobbying Act, a person
who is paid to lobby any amount of time as a consultant, or is paid as an
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who is paid to lobby any amount of time as a consultant, or is paid as an
employee of a corporation to lobby more than 20 percent of their paid working
time.) 

- Office of the Conflict of Interest and Ethics Commissioner --
http://ciec-ccie.gc.ca 

- "Restriction on Lobbying Activity" part of Lobbying Act (1985, c. 44 (4th Supp.))
-- [ LINK ] -- which came into effect on July 2, 2008 (finally) and replaced the
five-year cooling-off period measures in the Conflict of Interest and
Post-Employment Code for Public Office Holders mentioned above. 

- Commissioner of Lobbying -- [ LINK ] 

- With regard to whistleblower protection, the Public Sector Integrity
Commissioner position was created in spring 2007 under the Public Servants
Disclosure Protection Act, and the first Commissioner appointed on July 9,
2007. Between November 2001 and spring 2007, there was a Public Sector
Integrity Officer with limited independence and powers. 

- Public Sector Integrity Commissioner -- [ LINK ] 

Social Scientist's
Comments:

- The grade of 50 is given because the measures are full of loopholes, as they:
(a) allow any member of the executive, the day after they leave office, to be
paid as an employee to lobby for a corporation they did not have significant
dealings with during their last year of office, as long as they lobby less than 20
percent of their time on average over each six-month period (which allows for
35 days of full-time lobbying every six months); 
(b) allow any member of the executive, the day after they leave office, to be
paid as an employee for a corporation or organization they did not have
significant dealings with during their last year of office, and; 

(c) allow the Commissioner of Lobbying to exempt, for a variety of reasons,
ministerial staff and appointees from the five-year prohibition on becoming a
registered lobbyist. 

- In addition, the measures in the Conflict of Interest and Post-Employment
Code for Public Office Holders (which were in effect during the study period of
July 2007 to June 2008) were supposedly enforced by Cabinet ministers for
themselves and their staff and appointees, while the measures in the Lobbying
Act came into effect on July 2, 2008 and, as a result, there is no track record of
enforcement of these measures to determine whether the Commissioner of
Lobbying will enforce them effectively (and, in fact, the Commissioner of
Lobbying has not yet been appointed (although there is an Interim
Commissioner.) 

- Also, the Values and Ethics Code is enforced only by the senior civil/public
servants, who have no clear mandate, powers, resources (or incentive) to
ensure that the restrictions are being complied with (and they only have power
over people still employed by the civil/public service.) 

- To see a civil servant's perspective of how the Canadian federal government
works, or doesn't work, go to the Ottawa Citizen newspaper's archive of a
column by a federal civil service executive at: [ LINK ] 

46g    In practice, the regulations governing gifts and hospitality offered to civil servants are effective.

Score: 50

References: - Part IV (bribery and corruption provisions) of the Criminal Code (R.S., 1985, c.
C-46) covers all members of the civil service -- [ LINK ] 

- In Canada, senior members of the civil service are appointed by senior
politicians (the Cabinet, made up of the Prime Minister and his Cabinet
ministers, known formally as the Governor-in-Council), and are members of the
executive of the government, not the civil service 

- These appointed senior members of the civil service are covered by the
Conflict of Interest Act (2006, c. 9, s. 2 -- first in force July 9, 2007) -- [ LINK ] 
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- Office of the Conflict of Interest and Ethics Commissioner -- [ LINK ] 

- In an important step forward during the study period of July 2007 to June
2008, the federal Canadian Conflict of Interest and Ethics Commissioner
released the first interpretation bulletin concerning the measures that govern
gifts and hospitality offered to members of the executive branch (even though
the measures have existed since 1986 in some form or another) -- See the link
to the "Guideline on Gifts (including Invitations, Fund Raisers and Business
Lunches)" at: [ LINK ])=en 

- As well, under the Act most assets worth more than CA$10,000 (US$7,869)
must be disclosed to the Commissioner, with a partial list of assets made public
-- the CA$10,000 threshold for the disclosure of assets is much too high, as it
effectively allows members of the executive to hide gifts they receive that are
worth less than CA$10,000 (although receiving some of these gifts (for
example, from a lobbyist) is technically illegal under the Act). The gap in
disclosure of assets worth less than CA$10,000 is especially serious because
the Ethics Commissioner between March 2004 and April 2007 did not audit
even one of the statement of assets of any member of the executive. 

- Legal requirements for all other civil servants under the Treasury Board of
Canada "Hospitality Policy" -- [ LINK ] 

- And under Chapter 2 of the 2003 Values and Ethics Code for the Public
Service -- [ LINK ] 

- Whistleblower protection under Public Servants Disclosure Protection Act
(2005, c. 46) -- [ LINK ] 

- With regard to whistleblower protection, the Public Sector Integrity
Commissioner position was created in spring 2007 under the Public Servants
Disclosure Protection Act, and the first Commissioner appointed on July 9,
2007. Between November 2001 and spring 2007, there was a Public Sector
Integrity Officer with limited independence and powers. 

- Public Sector Integrity Commissioner -- [ LINK ] 

Social Scientist's
Comments:

- The score of 50 is given because the reporting of gifts and hospitality by most
members of the civil service (except the most senior members) is not
automatically required but instead is based upon a civil servant's own decision
as to whether the gift or hospitality creates a conflict of interest for him/her. 
- Also, the front-line enforcers of the Values and Ethics Code are senior
civil/public servants, who have no clear mandate, powers, resources (or
incentive) to ensure that the restrictions are being complied with (and they only
have power over people still employed by the civil/public service.) 

- Also, the Public Sector Integrity Commissioner (created in July 2007) is a new
and untested position and so has a very short track record, and given the
loopholes in the whistleblower protection system the Commissioner oversees
(for example, non-public servants are not protected from retaliation) the
Commissioner will, very likely, have great difficulty enforcing the restrictions. 

- To see a civil servant's perspective of how the Canadian federal government
works, or doesn't work, go to the Ottawa Citizen newspaper's archive of a
column by a federal civil service executive at: [ LINK ] 

46h    In practice, the requirements for civil service recusal from policy decisions affecting personal
interests are effective.

Score: 50

References: - Legal requirements prohibiting nepotism, cronyism and patronage exist under
sections 30 to 46 in Part 1, and sections 66 to 68 in Part 5, of the Public
Service Employment Act (2003, c. 22, ss. 12, 13) -- [[ LINK ] -- under sections 206
to 237 in Part 2 (Grievances) of the Public Service Labor Relations Act (2003,
c. 22, s. 2) -- [ LINK ] 

- In Canada, senior members of the civil service are appointed by senior
politicians (the Cabinet, made up of the Prime Minister and his Cabinet
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ministers, known formally as the Governor-in-Council), and are members of the
executive of the government, not the civil service. 

- These appointed senior members of the civil service are covered by the
Conflict of Interest Act (2006, c. 9, s. 2 -- first in force July 9, 2007) -- and under
the Act they must disclose most assets worth more than CA$10,000
(US$7,869) to the Conflict of Interest and Ethics Commissioner, with a partial
list of assets made public -- [ LINK ] 

- The CA$10,000 threshold for the disclosure of assets is much too high, as it
effectively allows members of the executive to hide gifts they receive that are
worth less than CA$10,000 (although receiving some of these gifts (for
example, from a lobbyist) is technically illegal under the Act). The gap in
disclosure of assets worth less than CA$10,000 is especially serious because
the Commissioner between March 2004 and April 2007 did not audit even one
of the statement of assets of any member of the executive, and there is no
public evidence that the new Commissioner has audited any of the statements
either. 

- In addition, the Act requires these senior members to recuse themselves from
policy decisions where their personal interests may be affected ONLY if they
are making a decision that is very specific and would affect them, their relatives
or their friends directly (for example, the awarding of a contract to a friend or
family member.) 

- Office of the Conflict of Interest and Ethics Commissioner -- [ LINK ] 

- Currently, it is unclear whether these senior civil servants would be required to
recuse themselves even in situations in which they are dealing with a specific
matter that affects their personal interests, as the Commissioner ruled in
January 2008 on a Democracy Watch complaint against the Prime Minister and
some Cabinet ministers that the Conflict of Interest Act does not require recusal
even when dealing with a specific matter. Democracy Watch has applied to the
Federal Court of Appeal for a judicial review of the Commissioner's ruling -- See
for details: [ LINK ] 

- Other members of the civil service, including the members who rank just below
the appointed senior members of the civil service, are required by Chapter 2
and Appendix A of the Values and Ethics Code of the Public Service -- [ LINK ] --
to disclose their assets and liabilities, as well as gifts, hospitality or benefits
received or outside employment activities (all of which could cause conflicts of
interest) in a Confidential Report to the appointed senior member of their
department (ministry), agency or other government institution ONLY if there is a
real, apparent or potential conflict between the carrying out of their official
duties and their assets and liabilities etc. (and, if so, only the assets and
liabilities etc. that create the conflict are required to be disclosed.) 

- If a member of the civil service is in such a conflict of interest situation
because of an asset, the Values and Ethics Code requires either recusal from
taking part in decisions or actions affected by the conflict, or divestment of the
asset within 120 days. 

- In other words, the recusal requirements for junior civil servants are stronger
than the requirements for senior civil servants (of course, it should be the
opposite because senior civil servants have more decision-making power than
junior civil servants.) 

- Whistleblower protection under Public Servants Disclosure Protection Act
(2005, c. 46) -- [ LINK ] 

- With regard to whistleblower protection, the Public Sector Integrity
Commissioner position was created in spring 2007 under the Public Servants
Disclosure Protection Act, and the first Commissioner appointed on July 9,
2007. Between November 2001 and spring 2007, there was a Public Sector
Integrity Officer with limited independence and powers. 

- Public Sector Integrity Commissioner -- [ LINK ] 
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Social Scientist's
Comments:

- The score of 50 is given because for the most senior members of the civil
service recusal is not required except in very specific situations, and even in
those situations recusal may not be required (depending on how the Federal
Court of Appeal rules on Democracy Watch's judicial review application against
the Conflict of Interest and Ethics Commissioner. 
- As well, recusal by most members of the civil service (except the most senior
members) is not clearly required but instead is based upon a civil servant's own
decision as to whether they are in a conflict of interest. 

- Also, the front-line enforcers of the Values and Ethics Code are senior
civil/public servants, who have no clear mandate, powers, resources (or
incentive) to ensure that the restrictions are being complied with (and they only
have power over people still employed by the civil/public service.) 

- Also, the Public Sector Integrity Commissioner (created in July 2007) is a new
and untested position and so has a very short track record; given the loopholes
in the whistleblower protection system the Commissioner oversees (for
example, non-public servants are not protected from retaliation) the
Commissioner will, very likely, have great difficulty enforcing the restrictions. 

- To see a civil servant's perspective of how the Canadian federal government
works, or doesn't work, go to the Ottawa Citizen newspaper's archive of a
column by a federal civil service executive at: [ LINK ] 

46i    In practice, civil service asset disclosures are audited.

Score: 0

References: - In Canada, senior members of the civil service are appointed by senior
politicians (the Cabinet, made up of the Prime Minister and his Cabinet
ministers, known formally as the Governor-in-Council), and are members of the
executive of the government, not the civil service. 
- These appointed senior members of the civil service are covered by the
Conflict of Interest Act (2006, c. 9, s. 2 -- first in force July 9, 2007) -- and under
the Act they must disclose most assets worth more than CA$10,000
(US$7,869) to the Conflict of Interest and Ethics Commissioner, with a partial
list of assets made public -- [ LINK ]" target="_blank">[ LINK ] 

- The CA$10,000 threshold for the disclosure of assets is much too high, as it
effectively allows members of the executive to hide gifts they receive that are
worth less than CA$10,000 (although receiving some of these gifts (for
example, from a lobbyist) is technically illegal under the Act.) 

- The Act does not give the new Conflict of Interest and Ethics Commissioner
(appointed on July 9, 2007) the clear power to conduct audits of asset
disclosures (or liability disclosures), but does give the Commissioner the
general mandate of administering the Act, which (in law) implies that the
Commissioner has the power to conduct audits --
http://lois.justice.gc.ca/en/showtdm/cs/C-36.65 

- Office of the Conflict of Interest and Ethics Commissioner -- [ LINK ] 

- However, there is no public evidence that the Commissioner has audited even
one executive asset disclosure statement in the past year, and the past
Commissioner (the position was called the Ethics Commissioner from March
2004 to July 2007) admitted that he did not audit any of the statements and
instead used an "honor" system of enforcement. 

- Other members of the civil service, including the members who rank just below
the appointed senior members of the civil service, are required by Chapter 2
and Appendix A of the Values and Ethics Code of the Public Service -- [ LINK ] --
to disclose their assets and liabilities, as well as gifts, hospitality or benefits
received or outside employment activities (all of which could cause conflicts of
interest) in a Confidential Report to the appointed senior member of their
department (ministry), agency or other government institution ONLY if there is a
real, apparent or potential conflict between the carrying out of their official
duties and their assets and liabilities etc. (and, if so, only the assets and
liabilities etc. that create the conflict are required to be disclosed.) 
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- If a member of the civil service is in such a conflict of interest situation
because of an asset, the Values and Ethics Code requires divestment of the
asset within 120 days. 

- However, the most senior members of the civil service have no legal power to
audit any of the asset statements disclosed by other members of the civil service
at any time (even if a conflict of interest situation arises.) 

Peer Reviewer's Comments: However, there have been instances in which civil servants´spending habits
have been audited. More specifically for the study period, a June 2008 audit of
some 1,700 Master cards found serious abuses by Canada Revenue Agency
workers who used the tax agency´s credit cards to buy gifts, flowers, greeting
cards - even to make charitable donations, for amounts totaling CAN$55 million.
The audit led to several investigations into potential frauds. 

 



47: Can citizens access the asset disclosure records of senior civil servants?

47a    In law, citizens can access the asset disclosure records of senior civil servants.

Score: NO

References: - In Canada, senior members of the civil service are appointed by senior
politicians (the Cabinet, made up of the Prime Minister and his Cabinet
ministers, known formally as the Governor-in-Council), and are members of
the executive of the government, not the civil service. 
- These appointed senior members of the civil service are covered by the
Conflict of Interest Act (2006, c. 9, s. 2 -- first in force July 9, 2007) -- and
under the Act they must disclose most assets worth more than CA$10,000
(US$7,869) to the Conflict of Interest and Ethics Commissioner, with a
partial list of assets made public -- [ LINK ] 

- Office of the Conflict of Interest and Ethics Commissioner -- [ LINK ] 

- The CA$10,000 threshold for the disclosure of assets is much too high, as
it effectively allows members of the executive to hide gifts they receive that
are worth less than CA$10,000 (although receiving some of these gifts (for
example, from a lobbyist) is technically illegal under the Act). The gap in
disclosure of assets worth less than CA$10,000 is especially serious
because the Ethics Commissioner between March 2004 and April 2007 did
not audit even one of the statement of assets of any member of the
executive. 

- Other members of the civil service, including the members who rank just
below the appointed senior members of the civil service, are required by
Chapter 2 and Appendix A of the Values and Ethics Code of the Public
Service -- [ LINK ] -- to disclose their assets and liabilities, as well as gifts,
hospitality or benefits received or outside employment activities (all of
which could cause conflicts of interest) in a Confidential Report to the
appointed senior member of their department (ministry), agency or other
government institution ONLY if there is a real, apparent or potential conflict
between the carrying out of their official duties and their assets and
liabilities etc. (and, if so, only the assets and liabilities etc. that create the
conflict are required to be disclosed.) 

- If a member of the civil service is in such a conflict of interest situation
because of an asset, the Values and Ethics Code requires divestment of
the asset within 120 days. 

47b    In practice, citizens can access the asset disclosure records of senior civil servants
within a reasonable time period.

Score: 25

References: - In Canada, the most senior members of the civil service are appointed by
senior politicians (the Cabinet, made up of the Prime Minister and his
Cabinet ministers, known formally as the Governor-in-Council), and are
members of the executive of the government, not the civil service. 
- These appointed senior members of the civil service are covered by the
Conflict of Interest Act (2006, c. 9, s. 2 -- first in force July 9, 2007) -- and
under the Act they must disclose most assets worth more than CA$10,000
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(US$7,869) to the Conflict of Interest and Ethics Commissioner, with a
partial list of assets made public -- [ LINK ] 

- Office of the Conflict of Interest and Ethics Commissioner -- [ LINK ] 

- Public Registry for Public Office Holders (which include the most senior
members of the civil service) -- [ LINK ] 

- The CA$10,000 threshold for the disclosure of assets is much too high, as
it effectively allows members of the executive to hide gifts they receive that
are worth less than CA$10,000 (although receiving some of these gifts (for
example, from a lobbyist) is technically illegal under the Act). The gap in
disclosure of assets worth less than CA$10,000 is especially serious
because the Ethics Commissioner between March 2004 and April 2007 did
not audit even one of the statement of assets of any member of the
executive. 

- Other members of the civil service, including the members who rank just
below the appointed senior members of the civil service, are required by
Chapter 2 and Appendix A of the Values and Ethics Code of the Public
Service -- [ LINK ] -- to disclose their assets and liabilities, as well as gifts,
hospitality or benefits received or outside employment activities (all of
which could cause conflicts of interest) in a Confidential Report to the
appointed senior member of their department (ministry), agency or other
government institution ONLY if there is a real, apparent or potential conflict
between the carrying out of their official duties and their assets and
liabilities etc. (and, if so, only the assets and liabilities etc. that create the
conflict are required to be disclosed.) 

- If a member of the civil service is in such a conflict of interest situation
because of an asset, the Values and Ethics Code requires divestment of
the asset within 120 days. 

Social Scientist's
Comments:

- While overall I answered "No" to Indicator 47a, the grade of 25 for this
Indicator gives some credit for the disclosure of assets required by the most
senior members of the civil service. 

47c    In practice, citizens can access the asset disclosure records of senior civil servants at a
reasonable cost.

Score: 25

References: - In Canada, the most senior members of the civil service are appointed by
senior politicians (the Cabinet, made up of the Prime Minister and his
Cabinet ministers, known formally as the Governor-in-Council), and are
members of the executive of the government, not the civil service. 
- These appointed senior members of the civil service are covered by the
Conflict of Interest Act (2006, c. 9, s. 2 -- first in force July 9, 2007) -- and
under the Act they must disclose most assets worth more than CA$10,000
(US$7,869) to the Conflict of Interest and Ethics Commissioner, with a
partial list of assets made public -- [ LINK ] 

- Office of the Conflict of Interest and Ethics Commissioner -- [ LINK ] 

- Public Registry for Public Office Holders (which include the most senior
members of the civil service) -- [ LINK ] 

- The CA$10,000 threshold for the disclosure of assets is much too high, as
it effectively allows members of the executive to hide gifts they receive that
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it effectively allows members of the executive to hide gifts they receive that
are worth less than CA$10,000 (although receiving some of these gifts (for
example, from a lobbyist) is technically illegal under the Act). The gap in
disclosure of assets worth less than CA$10,000 is especially serious
because the Ethics Commissioner between March 2004 and April 2007 did
not audit even one of the statement of assets of any member of the
executive. 

- Other members of the civil service, including the members who rank just
below the appointed senior members of the civil service, are required by
Chapter 2 and Appendix A of the Values and Ethics Code of the Public
Service -- [ LINK ] -- to disclose their assets and liabilities, as well as gifts,
hospitality or benefits received or outside employment activities (all of
which could cause conflicts of interest) in a Confidential Report to the
appointed senior member of their department (ministry), agency or other
government institution ONLY if there is a real, apparent or potential conflict
between the carrying out of their official duties and their assets and
liabilities etc. (and, if so, only the assets and liabilities etc. that create the
conflict are required to be disclosed.) 

- If a member of the civil service is in such a conflict of interest situation
because of an asset, the Values and Ethics Code requires divestment of
the asset within 120 days. 

Social Scientist's
Comments:

- While overall I answered "No" to Indicator 47a, the grade of 25 for this
Indicator gives some credit for the disclosure of assets required by the most
senior members of the civil service. 

http://www.tbs-sct.gc.ca/pubs_pol/hrpubs/TB_851/vec-cve_e.asp


48: Are employees protected from recrimination or other negative
consequences when reporting corruption (i.e. whistle-blowing)?

48a    In law, civil servants who report cases of corruption, graft, abuse of power, or abuse of
resources are protected from recrimination or other negative consequences.

Score: YES

References: - Constitution Act, 1982, Schedule B, Part 1, Canadian Charter of Rights
and Freedoms, subsection 2(b) "freedom of thought, belief, opinion and
expression, including freedom of the press and other media of
communication" -- [ LINK ] 

- Court cases in the past resulted in rulings that the Charter of Rights and
Freedoms "freedom of expression" right covers those who blow the whistle
on government actions or decisions that endanger the public, but these
cases did not result in effective protection of "whistleblowers" because they
were still on their own (sometimes aided by their union) facing retaliation for
their actions, no matter how justified. See leading cases Haydon v. Canada
(T.D.), 2000 CanLII 16081 (F.C.) -- [ LINK ] -- Haydon v. Canada (Treasury
Board) (F.C.), 2004 FC 749 (CanLII) -- [ LINK ] -- and Chopra v. Canada
(Treasury Board), 2006 FCA 295 (CanLII) -- [ LINK ] 

- Whistleblower protection under Public Servants Disclosure Protection Act
(2005, c. 46) -- [ LINK ] 

- The Public Sector Integrity Commissioner position was created in spring
2007 under the Public Servants Disclosure Protection Act, and the first
Commissioner appointed on July 9, 2007 -- between November 2001 and
spring 2007, there was a Public Sector Integrity Officer with limited
independence and powers to enforce a government policy 

- With regard to whistleblower protection, the Public Sector Integrity
Commissioner position was created in spring 2007 under the Public
Servants Disclosure Protection Act, and the first Commissioner appointed
on July 9, 2007. Between November 2001 and spring 2007, there was a
Public Sector Integrity Officer with limited independence and powers. 

- Public Sector Integrity Commissioner -- [ LINK ] 

- As a result, while the protection processes exist, they are still not
well-established or well-known, nor is their effectiveness determined in any
way. 

- Based upon the U.S. 20-year experience with a legislated whistleblower
protection system (as documented in chapter entitled "Whistleblowing in
the United State: The Gap Between Vision and Lessons Learned" by Tom
Devine in the book "Whistleblowing Around the World", ed. Richard
Calland and Guy Dehn, pubs. ODAC & PCaW in partnership with the
British Council: Southern Africa: 2004), the new Canadian Public Servants
Disclosure Protection Act has several identifiable flaws, as follows: - not all
whistleblowers all covered by the Act, not even all public servants; -
whistleblowers are not allowed to disclose wrongdoing to any legal
authority, they must follow the avenue established in the Act or they will
likely not be protected; - whistleblowers must complain first to their bosses
before they file a complaint with the Public Sector Integrity Commissioner,
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before they file a complaint with the Public Sector Integrity Commissioner,
unless they can prove "reasonable grounds" to believe that their bosses will
retaliate or fail to take corrective action, but it is unclear whether proving
reasonable grounds is on a "prima facie" basis or a more limited basis
(whistleblowers should be allowed to complain directly to the Public Sector
Integrity Commissioner in any case, but is seems under the law that they
can only do so if they file an anonymous complaint); - it is not clear that
protection covers the full scope of reprisals (whistleblowers can file a
complaint if they have "reasonable grounds for believing that a reprisal has
been taken" but it is not clear if they have to provide "prima facie" evidence
of their belief (NOTE: full protection would entail shifting the burden of
proof to the employer to prove that no reprisal took place); - the Act does
not override other federal laws, and so the government may override the
Act in some cases in order to hide wrongdoing or thwart an investigation; -
whistleblowers have no right to a jury trial (they must file their submission
re: wrongdoing or complaint about a reprisal with the Commissioner, who
then designates an investigator, who then reports back to the
Commissioner, who then files an application with the Public Servants
Disclosure Protection Tribunal (made up of three to seven judges chosen
by the federal Cabinet from amongst the Federal Court justices); -
whistleblowers do not have the right to determine who will arbitrate their
case (if the Commissioner attempts to settle the case through arbitration).
The Commissioner appoints the "conciliator"; - whistleblowers only have 60
days to complain about a reprisal (should be at least 1 year limitation
period); - no interim compensation (while a case is being
investigated/heard by Tribunal) is available, and if there is undue delay in
investigations/hearings whistleblowers will suffer; - the full scope of
compensation is not available (pain and suffering is limited to CA$10,000-
US$7,869), and Tribunal rulings may limit compensation even further (as
occurred in the U.S.); - if a whistleblowers has been fired, they cannot win
preference in transferring to another government job, the Tribunal can only
reinstate them in their position or compensate them financially; - it seems
like anonymous disclosures are allowed, but it is not clear (NOTE: if a
person blows the whistle, their identity must be kept secret by the
Commissioner throughout the investigation to the extent possible); - there
is no clearly defined right to refuse to violate a law, regulations, code,
policy or guideline (although general rights under the Values and Ethics
Code for the Public Service may apply); - there is no clearly defined duty to
disclose wrongdoing (although general duties under the Values and Ethics
Code for the Public Service may apply); - the Act seems to cover all types
of wrongdoing, but Tribunal rulings may limit the definition significantly (as
happened in the U.S.); - - the Commissioner can only provide up to
C$1,500 (US$1,194) in funding for legal advice for a whistleblower (in
exceptional cases, up to CA$3,000 -US$2,390) which will likely not be
adequate, although it seems possible that the Tribunal could award full
costs if a whistleblower wins their case; - it seems like the Tribunal can
make orders for corrective action and penalties for those who have done
wrong or retaliated against whistleblowers, but what will actually happen is
unknown (NOTE: the penalties for retaliators are limited to CA$10,000 fine
and maximum two years imprisonment). Wrongdoing must be made public,
but not necessarily identity of wrongdoer, and; - extensive education and
training of employee rights under the Act is not required by the Act (but will
hopefully occur.) 



48b    In practice, civil servants who report cases of corruption, graft, abuse of power, or
abuse of resources are protected from recrimination or other negative consequences.

Score: 25

References: - Constitution Act, 1982, Schedule B, Part 1, Canadian Charter of Rights
and Freedoms, subsection 2(b) "freedom of thought, belief, opinion and
expression, including freedom of the press and other media of
communication" -- [ LINK ] 

- Court cases in the past resulted in rulings that the Charter of Rights and
Freedoms "freedom of expression" right covers those who blow the whistle
on government actions or decisions that endanger the public, but these
cases did not result in effective protection of "whistleblowers" because they
were still on their own (sometimes aided by their union) facing retaliation for
their actions, no matter how justified. See leading cases Haydon v. Canada
(T.D.), 2000 CanLII 16081 (F.C.) -- [ LINK ] -- Haydon v. Canada (Treasury
Board) (F.C.), 2004 FC 749 (CanLII) -- [ LINK ] -- and Chopra v. Canada
(Treasury Board), 2006 FCA 295 (CanLII) -- [ LINK ] 

- Whistleblower protection under Public Servants Disclosure Protection Act
(2005, c. 46) -- [ LINK ] 

- The Public Sector Integrity Commissioner position was created in spring
2007 under the Public Servants Disclosure Protection Act, and the first
Commissioner appointed on July 9, 2007. Between November 2001 and
spring 2007, there was a Public Sector Integrity Officer with limited
independence and powers to enforce a government policy. 

- With regard to whistleblower protection, the Public Sector Integrity
Commissioner position was created in spring 2007 under the Public
Servants Disclosure Protection Act, and the first Commissioner appointed
on July 9, 2007. Between November 2001 and spring 2007, there was a
Public Sector Integrity Officer with limited independence and powers. 

- Public Sector Integrity Commissioner -- [ LINK ] 

- As a result, while the protection processes exist, they are still not
well-established or well-known, nor is their effectiveness determined in any
way. 

- Based upon the U.S. 20-year experience with a legislated whistleblower
protection system (as documented in chapter entitled "Whistleblowing in
the United State: The Gap Between Vision and Lessons Learned" by Tom
Devine in the book "Whistleblowing Around the World", ed. Richard
Calland and Guy Dehn, pubs. ODAC & PCaW in partnership with the
British Council: Southern Africa: 2004), the new Canadian Public Servants
Disclosure Protection Act has several identifiable flaws, as follows: - not all
whistleblowers all covered by the Act, not even all public servants; -
whistleblowers are not allowed to disclose wrongdoing to any legal
authority, they must follow the avenue established in the Act or they will
likely not be protected; - whistleblowers must complain first to their bosses
before they file a complaint with the Public Sector Integrity Commissioner,
unless they can prove "reasonable grounds" to believe that their bosses will
retaliate or fail to take corrective action, but it is unclear whether proving
reasonable grounds is on a "prima facie" basis or a more limited basis
(whistleblowers should be allowed to complain directly to the Public Sector
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Integrity Commissioner in any case, but is seems under the law that they
can only do so if they file an anonymous complaint); - it is not clear that
protection covers the full scope of reprisals (whistleblowers can file a
complaint if they have "reasonable grounds for believing that a reprisal has
been taken" but it is not clear if they have to provide "prima facie" evidence
of their belief (NOTE: full protection would entail shifting the burden of
proof to the employer to prove that no reprisal took place); - the Act does
not override other federal laws, and so the government may override the
Act in some cases in order to hide wrongdoing or thwart an investigation; -
whistleblowers have no right to a jury trial (they must file their submission
re: wrongdoing or complaint about a reprisal with the Commissioner, who
then designates an investigator, who then reports back to the
Commissioner, who then files an application with the Public Servants
Disclosure Protection Tribunal (made up of three to seven judges chosen
by the federal Cabinet from amongst the Federal Court justices); -
whistleblowers do not have the right to determine who will arbitrate their
case (if the Commissioner attempts to settle the case through arbitration).
The Commissioner appoints the "conciliator"; - whistleblowers only have 60
days to complain about a reprisal (should be at least 1 year limitation
period); - no interim compensation (while a case is being
investigated/heard by Tribunal) is available, and if there is undue delay in
investigations/hearings whistleblowers will suffer; - the full scope of
compensation is not available (pain and suffering is limited to CA$10,000-
US$7,869), and Tribunal rulings may limit compensation even further (as
occurred in the U.S.); - if a whistleblowers has been fired, they cannot win
preference in transferring to another government job, the Tribunal can only
reinstate them in their position or compensate them financially; - it seems
like anonymous disclosures are allowed, but it is not clear (NOTE: if a
person blows the whistle, their identity must be kept secret by the
Commissioner throughout the investigation to the extent possible); - there
is no clearly defined right to refuse to violate a law, regulations, code,
policy or guideline (although general rights under the Values and Ethics
Code for the Public Service may apply); - there is no clearly defined duty to
disclose wrongdoing (although general duties under the Values and Ethics
Code for the Public Service may apply); - the Act seems to cover all types
of wrongdoing, but Tribunal rulings may limit the definition significantly (as
happened in the U.S.); - - the Commissioner can only provide up to
C$1,500 (US$1,194) in funding for legal advice for a whistleblower (in
exceptional cases, up to CA$3,000 -US$2,390) which will likely not be
adequate, although it seems possible that the Tribunal could award full
costs if a whistleblower wins their case; - it seems like the Tribunal can
make orders for corrective action and penalties for those who have done
wrong or retaliated against whistleblowers, but what will actually happen is
unknown (NOTE: the penalties for retaliators are limited to CA$10,000 fine
and maximum two years imprisonment). Wrongdoing must be made public,
but not necessarily identity of wrongdoer, and; - extensive education and
training of employee rights under the Act is not required by the Act (but will
hopefully occur.) 

48c    In law, private sector employees who report cases of corruption, graft, abuse of power,
or abuse of resources are protected from recrimination or other negative consequences.

Score: YES



References: - Section 425.1 (in Part X) of the Criminal Code (R.S., 1985, c. C-46) -- [
LINK ] 

- Sections 147, 147.1 and 148 (in Part II re: occupational health and safety)
of the Canada Labor Code (R.S., 1985, c. L-2) -- [ LINK ] 

- Section 16 (in Part 2) of the Canadian Environmental Protection Act,
1999 (1999, c. 33) -- [ LINK ] 

- Section 59 (in Part III) of the Canadian Human Rights Act (R.S., 1985, c.
H-6) -- [ LINK ] 

- Section 66.1 and 66.2 (in Part VII) of the Competition Act (R.S., 1985, c.
C-34) -- [ LINK ] 

- Sections 27, 27.1 and 28 (in Part 1, Division 4) of the Personal
Information Protection and Electronic Documents Act (2000, c. 5) -- [ LINK ] 

- The Criminal Code provision set out above applies most generally of all of
the measures cited above, as it applies to all corporations in Canada and
provides legal protection from retaliation for any employee who reports
information relating to a violation of any federal or provincial law or
regulation. - With regard to whistleblower protection, the Public Sector
Integrity Commissioner position was created in spring 2007 under the
Public Servants Disclosure Protection Act, and the first Commissioner
appointed on July 9, 2007. Between November 2001 and spring 2007,
there was a Public Sector Integrity Officer with limited independence and
powers. 

- Based upon the U.S. 20-year experience with a legislated whistleblower
protection system (as documented in chapter entitled "Whistleblowing in
the United State: The Gap Between Vision and Lessons Learned" by Tom
Devine in the book "Whistleblowing Around the World", ed. Richard
Calland and Guy Dehn, pubs. ODAC & PCaW in partnership with the
British Council: Southern Africa: 2004), the new Canadian Public Servants
Disclosure Protection Act has several identifiable flaws, as follows: - not all
whistleblowers all covered by the Act, not even all public servants; -
whistleblowers are not allowed to disclose wrongdoing to any legal
authority, they must follow the avenue established in the Act or they will
likely not be protected; - whistleblowers must complain first to their bosses
before they file a complaint with the Public Sector Integrity Commissioner,
unless they can prove "reasonable grounds" to believe that their bosses will
retaliate or fail to take corrective action, but it is unclear whether proving
reasonable grounds is on a "prima facie" basis or a more limited basis
(whistleblowers should be allowed to complain directly to the Public Sector
Integrity Commissioner in any case, but is seems under the law that they
can only do so if they file an anonymous complaint); - it is not clear that
protection covers the full scope of reprisals (whistleblowers can file a
complaint if they have "reasonable grounds for believing that a reprisal has
been taken" but it is not clear if they have to provide "prima facie" evidence
of their belief (NOTE: full protection would entail shifting the burden of
proof to the employer to prove that no reprisal took place); - the Act does
not override other federal laws, and so the government may override the
Act in some cases in order to hide wrongdoing or thwart an investigation; -
whistleblowers have no right to a jury trial (they must file their submission
re: wrongdoing or complaint about a reprisal with the Commissioner, who
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then designates an investigator, who then reports back to the
Commissioner, who then files an application with the Public Servants
Disclosure Protection Tribunal (made up of three to seven judges chosen
by the federal Cabinet from amongst the Federal Court justices); -
whistleblowers do not have the right to determine who will arbitrate their
case (if the Commissioner attempts to settle the case through arbitration).
The Commissioner appoints the "conciliator"; - whistleblowers only have 60
days to complain about a reprisal (should be at least 1 year limitation
period); - no interim compensation (while a case is being
investigated/heard by Tribunal) is available, and if there is undue delay in
investigations/hearings whistleblowers will suffer; - the full scope of
compensation is not available (pain and suffering is limited to CA$10,000-
US$7,869), and Tribunal rulings may limit compensation even further (as
occurred in the U.S.); - if a whistleblowers has been fired, they cannot win
preference in transferring to another government job, the Tribunal can only
reinstate them in their position or compensate them financially; - it seems
like anonymous disclosures are allowed, but it is not clear (NOTE: if a
person blows the whistle, their identity must be kept secret by the
Commissioner throughout the investigation to the extent possible); - there
is no clearly defined right to refuse to violate a law, regulations, code,
policy or guideline (although general rights under the Values and Ethics
Code for the Public Service may apply); - there is no clearly defined duty to
disclose wrongdoing (although general duties under the Values and Ethics
Code for the Public Service may apply); - the Act seems to cover all types
of wrongdoing, but Tribunal rulings may limit the definition significantly (as
happened in the U.S.); - - the Commissioner can only provide up to
C$1,500 (US$1,194) in funding for legal advice for a whistleblower (in
exceptional cases, up to CA$3,000 -US$2,390) which will likely not be
adequate, although it seems possible that the Tribunal could award full
costs if a whistleblower wins their case; - it seems like the Tribunal can
make orders for corrective action and penalties for those who have done
wrong or retaliated against whistleblowers, but what will actually happen is
unknown (NOTE: the penalties for retaliators are limited to CA$10,000 fine
and maximum two years imprisonment). Wrongdoing must be made public,
but not necessarily identity of wrongdoer, and; - extensive education and
training of employee rights under the Act is not required by the Act (but will
hopefully occur.) 

48d    In practice, private sector employees who report cases of corruption, graft, abuse of
power, or abuse of resources are protected from recrimination or other negative
consequences.

Score: 25

References: - Section 425.1 (in Part X) of the Criminal Code (R.S., 1985, c. C-46) -- [
LINK ] 

- Sections 147, 147.1 and 148 (in Part II re: occupational health and safety)
of the Canada Labor Code (R.S., 1985, c. L-2) -- [ LINK ] 

- Section 16 (in Part 2) of the Canadian Environmental Protection Act,
1999 (1999, c. 33) -- [ LINK ] 

- Section 59 (in Part III) of the Canadian Human Rights Act (R.S., 1985, c.
H-6) -- [ LINK ] 
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- Section 66.1 and 66.2 (in Part VII) of the Competition Act (R.S., 1985, c.
C-34) -- [ LINK ] 

- Sections 27, 27.1 and 28 (in Part 1, Division 4) of the Personal
Information Protection and Electronic Documents Act (2000, c. 5) -- [ LINK ] 

- The Criminal Code provision set out above applies most generally of all of
the measures cited above, as it applies to all corporations in Canada and
provides legal protection from retaliation for any employee who reports
information relating to a violation of any federal or provincial law or
regulation - With regard to whistleblower protection, the Public Sector
Integrity Commissioner position was created in spring 2007 under the
Public Servants Disclosure Protection Act, and the first Commissioner
appointed on July 9, 2007. Between November 2001 and spring 2007,
there was a Public Sector Integrity Officer with limited independence and
powers. 

- Based upon the U.S. 20-year experience with a legislated whistleblower
protection system (as documented in chapter entitled "Whistleblowing in
the United State: The Gap Between Vision and Lessons Learned" by Tom
Devine in the book "Whistleblowing Around the World", ed. Richard
Calland and Guy Dehn, pubs. ODAC & PCaW in partnership with the
British Council: Southern Africa: 2004), the new Canadian Public Servants
Disclosure Protection Act has several identifiable flaws, as follows: - not all
whistleblowers all covered by the Act, not even all public servants; -
whistleblowers are not allowed to disclose wrongdoing to any legal
authority, they must follow the avenue established in the Act or they will
likely not be protected; - whistleblowers must complain first to their bosses
before they file a complaint with the Public Sector Integrity Commissioner,
unless they can prove "reasonable grounds" to believe that their bosses will
retaliate or fail to take corrective action, but it is unclear whether proving
reasonable grounds is on a "prima facie" basis or a more limited basis
(whistleblowers should be allowed to complain directly to the Public Sector
Integrity Commissioner in any case, but is seems under the law that they
can only do so if they file an anonymous complaint); - it is not clear that
protection covers the full scope of reprisals (whistleblowers can file a
complaint if they have "reasonable grounds for believing that a reprisal has
been taken" but it is not clear if they have to provide "prima facie" evidence
of their belief (NOTE: full protection would entail shifting the burden of
proof to the employer to prove that no reprisal took place); - the Act does
not override other federal laws, and so the government may override the
Act in some cases in order to hide wrongdoing or thwart an investigation; -
whistleblowers have no right to a jury trial (they must file their submission
re: wrongdoing or complaint about a reprisal with the Commissioner, who
then designates an investigator, who then reports back to the
Commissioner, who then files an application with the Public Servants
Disclosure Protection Tribunal (made up of three to seven judges chosen
by the federal Cabinet from amongst the Federal Court justices); -
whistleblowers do not have the right to determine who will arbitrate their
case (if the Commissioner attempts to settle the case through arbitration).
The Commissioner appoints the "conciliator"; - whistleblowers only have 60
days to complain about a reprisal (should be at least 1 year limitation
period); - no interim compensation (while a case is being
investigated/heard by Tribunal) is available, and if there is undue delay in
investigations/hearings whistleblowers will suffer; - the full scope of
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compensation is not available (pain and suffering is limited to CA$10,000-
US$7,869), and Tribunal rulings may limit compensation even further (as
occurred in the U.S.); - if a whistleblowers has been fired, they cannot win
preference in transferring to another government job, the Tribunal can only
reinstate them in their position or compensate them financially; - it seems
like anonymous disclosures are allowed, but it is not clear (NOTE: if a
person blows the whistle, their identity must be kept secret by the
Commissioner throughout the investigation to the extent possible); - there
is no clearly defined right to refuse to violate a law, regulations, code,
policy or guideline (although general rights under the Values and Ethics
Code for the Public Service may apply); - there is no clearly defined duty to
disclose wrongdoing (although general duties under the Values and Ethics
Code for the Public Service may apply); - the Act seems to cover all types
of wrongdoing, but Tribunal rulings may limit the definition significantly (as
happened in the U.S.); - - the Commissioner can only provide up to
C$1,500 (US$1,194) in funding for legal advice for a whistleblower (in
exceptional cases, up to CA$3,000 -US$2,390) which will likely not be
adequate, although it seems possible that the Tribunal could award full
costs if a whistleblower wins their case; - it seems like the Tribunal can
make orders for corrective action and penalties for those who have done
wrong or retaliated against whistleblowers, but what will actually happen is
unknown (NOTE: the penalties for retaliators are limited to CA$10,000 fine
and maximum two years imprisonment). Wrongdoing must be made public,
but not necessarily identity of wrongdoer, and; - extensive education and
training of employee rights under the Act is not required by the Act (but will
hopefully occur.) 



49: Is there an internal mechanism (i.e. phone hotline, e-mail address, local
office) through which civil servants can report corruption?

49    In law, is there an internal mechanism (i.e. phone hotline, e-mail address, local office)
through which civil servants can report corruption?

Score: YES

References: - Whistleblower protection under Public Servants Disclosure Protection Act
(2005, c. 46) -- [ LINK ] 

- The Public Sector Integrity Commissioner position was created in spring
2007 under the Public Servants Disclosure Protection Act, and the first
Commissioner appointed on July 9, 2007. Between November 2001 and
spring 2007, there was a Public Sector Integrity Officer with limited
independence and powers to enforce a government policy. 

- Public Sector Integrity Commissioner -- [ LINK ] 
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50: In practice, is the internal mechanism (i.e. phone hotline, e-mail address,
local office) through which civil servants can report corruption effective?

50a    In practice, the internal reporting mechanism for public sector corruption has a
professional, full-time staff.

Score: 50

References: - Whistleblower protection under Public Servants Disclosure Protection Act
(2005, c. 46) -- [ LINK ] 

- The Public Sector Integrity Commissioner position was created in spring
2007 under the Public Servants Disclosure Protection Act, and the first
Commissioner appointed on July 9, 2007. Between November 2001 and
spring 2007, there was a Public Sector Integrity Officer with limited
independence and powers to enforce a government policy. 

- Public Sector Integrity Commissioner -- [ LINK ] 

- As the Commissioner's office is new and does not have a proven track
record, whether the office has professional, and an adequate number of
full-time, staff to fulfill its mandate is not known in detail; however one sign
that the office is not adequately staffed is that according to the
Commissioner's 2007-2008 Annual Report the office had not resolved 24
of the 59 allegations of wrongdoing it received during its first fiscal year. 

50b    In practice, the internal reporting mechanism for public sector corruption receives
regular funding.

Score: 50

References: - Whistleblower protection under Public Servants Disclosure Protection Act
(2005, c. 46) -- [ LINK ] 

- The Public Sector Integrity Commissioner position was created in spring
2007 under the Public Servants Disclosure Protection Act, and the first
Commissioner appointed on July 9, 2007. Between November 2001 and
spring 2007, there was a Public Sector Integrity Officer with limited
independence and powers to enforce a government policy. 

- Public Sector Integrity Commissioner -- [ LINK ] 

- As the Commissioner's office is new and does not have a proven track
record, whether the office will receive adequate funding to fulfill its
mandate is not known in detail; however one sign that the office is not
adequately funded is that according to the Commissioner's 2007-2008
Annual Report the office had not resolved 24 of the 59 allegations of
wrongdoing it received during its first fiscal year. 

50c    In practice, the internal reporting mechanism for public sector corruption acts on
complaints within a reasonable time period.

Score: 50
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References: - Whistleblower protection under Public Servants Disclosure Protection Act
(2005, c. 46) -- [ LINK ] 

- The Public Sector Integrity Commissioner position was created in spring
2007 under the Public Servants Disclosure Protection Act, and the first
Commissioner appointed on July 9, 2007. Between November 2001 and
spring 2007, there was a Public Sector Integrity Officer with limited
independence and powers to enforce a government policy. 

- Public Sector Integrity Commissioner -- [ LINK ] 

- As the Commissioner's office is new and does not have a proven track
record, whether the office has professional, and an adequate number of
full-time, staff to fulfill its mandate is not known in detail; however one sign
that the office is already having difficulty acting on complaints within a
reasonable time period is that according to the Commissioner's 2007-2008
Annual Report the office had not resolved 24 of the 59 allegations of
wrongdoing it received during its first fiscal year. 

50d    In practice, when necessary, the internal reporting mechanism for public sector
corruption initiates investigations.

Score: 50

References: - Whistleblower protection under Public Servants Disclosure Protection Act
(2005, c. 46) -- [ LINK ] 

- The Public Sector Integrity Commissioner position was created in spring
2007 under the Public Servants Disclosure Protection Act, and the first
Commissioner appointed on July 9, 2007. Between November 2001 and
spring 2007, there was a Public Sector Integrity Officer with limited
independence and powers to enforce a government policy. 

- Public Sector Integrity Commissioner -- [ LINK ] 

- As the Commissioner's office is new and does not have a proven track
record, whether the office is fulfilling its mandate to initiate investigations
when necessary is not known in detail; however one problem with the
entire system is that under the Act the Commissioner refers complainants
to other agencies, boards, commissions and/or tribunals if there is one that
handles the area of wrongdoing that is the subject of the complaint, and as
a result a complainant complaining about, for example, a violation of the
Access to Information Act will be referred to the Information Commissioner
who has a multi-year backlog of complaints. 

http://lois.justice.gc.ca/en/showtdm/cs/P-31.9
http://www.psic-ispc.gc.ca
http://lois.justice.gc.ca/en/showtdm/cs/P-31.9
http://www.psic-ispc.gc.ca


51: Is the public procurement process effective?

51a    In law, there are regulations addressing conflicts of interest for public procurement
officials.

Score: YES

References: - Sections 118 to 125 (especially section 121) contained in Part IV)) of the
Criminal Code (R.S., 1985, c. C-46) -- [ LINK ] 

- Section 42 (contained in Part III.1) of the Financial Administration Act
(R.S., 1985, c. F-11) -- [ LINK ] -- and the Government Contracts
Regulations -- [ LINK ] 

- Chapter 2 of the 2003 Values and Ethics Code for the Public Service -- [
LINK ] -- while the Values and Ethics Code is not a regulation, it is a term of
employment generally and under the collective bargaining agreements for
federal public sector unions, and under Chapter 4 of the Code failure to
comply can result in discipline including termination of employment. 

- A combined statement of all the legal requirements concerning
procurement is set out in the September 2007 Code of Conduct for
Procurement -- [ LINK ] -- enforced by the Procurement Ombudsman (the
first of which was appointed in September 2007, but whose office did not
begin full operations until May 2008) -- [ LINK ] 

- Generally, federal politicians are prohibited from being directly involved in
contracting-out processes, but they do, of course, usually set the overall
framework and terms of reference for spending programs and so are
involved in this important way -- they are covered by the Criminal Code and
Financial Administration Act measures set out above, as well as one or
more of the following: - Sections 2, 4 and 14 of the Conflict of Interest Act
(2006, c. 9, s. 2) -- [ LINK ] OR - Sections 2, subsections 3(2) and (3), and
sections 8, 11, 13 and 16 of the Conflict of Interest Code for Members of
the House of Commons -- [ LINK ] OR - Sections 2, 10, 11, 13 and 18 of
the Conflict of Interest Code for Senators -- [ LINK ] 

- Whistleblower protection under Public Servants Disclosure Protection Act
(2005, c. 46) -- [ LINK ] 

51b    In law, there is mandatory professional training for public procurement officials.

Score: NO

References: - Sections 118 to 125 (especially section 121) contained in Part IV)) of the
Criminal Code (R.S., 1985, c. C-46) -- [ LINK ] 

- Section 42 (contained in Part III.1) of the Financial Administration Act
(R.S., 1985, c. F-11) -- [ LINK ] -- and the Government Contracts
Regulations -- [ LINK ] 

- Chapter 2 of the 2003 Values and Ethics Code for the Public Service -- [
LINK ] -- while the Values and Ethics Code is not a regulation, it is a term of
employment generally and under the collective bargaining agreements for
federal public sector unions, and under Chapter 4 of the Code failure to
comply can result in discipline including termination of employment. 
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- A combined statement of all the legal requirements concerning
procurement is set out in the September 2007 Code of Conduct for
Procurement -- [ LINK ] -- enforced by the Procurement Ombudsman (the
first of which was appointed in September 2007, but whose office did not
begin full operations until May 2008) -- [ LINK ] 

- However, the Ombudsman does not have the legal mandate, nor the
power, to train procurement officials, nor does any other government
institution have the legal mandate to do so. 

51c    In practice, the conflicts of interest regulations for public procurement officials are
enforced.

Score: 50

References: - Sections 118 to 125 (especially section 121) contained in Part IV)) of the
Criminal Code (R.S., 1985, c. C-46) -- [ LINK ] 

- Section 42 (contained in Part III.1) of the Financial Administration Act
(R.S., 1985, c. F-11) -- [ LINK ] -- and the Government Contracts
Regulations -- [ LINK ] 

- Chapter 2 of the 2003 Values and Ethics Code for the Public Service -- [
LINK ] -- while the Values and Ethics Code is not a regulation, it is a term of
employment generally and under the collective bargaining agreements for
federal public sector unions, and under Chapter 4 of the Code failure to
comply can result in discipline including termination of employment 

- A combined statement of all the legal requirements concerning
procurement is set out in the September 2007 Code of Conduct for
Procurement -- [ LINK ] -- enforced by the Procurement Ombudsman (the
first of which was appointed in September 2007, but whose office did not
begin full operations until May 2008) -- [ LINK ] 

- Generally, federal politicians are prohibited from being directly involved in
contracting-out processes, but they do, of course, usually set the overall
framework and terms of reference for spending programs and so are
involved in this important way -- they are covered by the Criminal Code and
Financial Administration Act measures set out above, as well as one or
more of the following: - Sections 2, 4 and 14 of the Conflict of Interest Act
(2006, c. 9, s. 2) -- [ LINK ] OR - Sections 2, subsections 3(2) and (3), and
sections 8, 11, 13 and 16 of the Conflict of Interest Code for Members of
the House of Commons -- [ LINK ] OR - Sections 2, 10, 11, 13 and 18 of
the Conflict of Interest Code for Senators -- [ LINK ] 

- Whistleblower protection under Public Servants Disclosure Protection Act
(2005, c. 46) -- [ LINK ] 

Social Scientist's
Comments:

- The score of 50 is given for the study period of July 2007 to June 2008 for
the following reasons (essentially, because of the lack of clear, specific
rules that apply to all procurement, and independent, front-line enforcement
of the rules, for public procurement officials): 
- The Values and Ethics Code is enforced only by the senior civil/public
servants, who have a conflicted mandate (and lack incentives) to ensure
that conflict of interest requirements are being complied with by people
they oversee in the civil/public service (for example, they may be involved
themselves in decisions that affect their own personal interests, and as a
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result may have no incentive to publicize or penalize a civil/public servant
they oversee whom is discovered to be involved in decisions that affect
their personal interests). 

- The Procurement Ombudsman was appointed in September 2007, and
the office only began functioning in May 2008, and so has no track record
that can be judged in detail -- however, the Ombudsman does not have full
independence (can be dismissed from the position at any time for any
reason by a politician (the responsible Cabinet minister)) nor full powers
(can issue reports on the fairness of contracting processes, but cannot
order that a process be started over) 

- As well, the Code of Conduct for Procurement does not apply to
procurement by state-owned companies (legally known in Canada as
"Crown corporations") 

- As well, with regard to whistleblower protection, the Public Sector Integrity
Commissioner position was created in spring 2007 under the Public
Servants Disclosure Protection Act, and the first Commissioner appointed
on July 9, 2007. Between November 2001 and spring 2007, there was a
Public Sector Integrity Officer with limited independence and powers to
enforce a government policy. 

- Public Sector Integrity Commissioner -- [ LINK ] 

51d    In law, there is a mechanism that monitors the assets, incomes and spending habits of
public procurement officials.

Score: NO

References: - Generally, federal politicians are prohibited from being directly involved in
contracting-out processes, but they do, of course, usually set the overall
framework and terms of reference for spending programs and so are
involved in this important way. They are required to disclose assets and
liabilities and income under one or more (depending on their position) of
the following law and codes: - sections 2, 4 and 14 of the Conflict of Interest
Act (2006, c. 9, s. 2) -- [ LINK ]" target="_blank">[ LINK ]"
target="_blank">[ LINK ] -- monitored by the Conflict of Interest and Ethics
Commissioner -- [ LINK ] OR - The Conflict of Interest Code for Members of
the House of Commons -- [ LINK ] -- also monitored by the Conflict of
Interest and Ethics Commissioner -- [ LINK ] OR - Conflict of Interest Code
for Senators -- [ LINK ] -- and the Senate Ethics Officer -- [ LINK ] -- NOTE:
- under the Conflict of Interest Code for Senators, the Senate Ethics Officer
is under the control of a committee of senators, and cannot investigate,
hold an inquiry, or issue an inquiry report without the approval of the
committee. 

- In Canada, senior members of the civil service are appointed by senior
politicians (the Cabinet, made up of the Prime Minister and his Cabinet
ministers, known formally as the Governor-in-Council), and are members of
the executive of the government, not the civil service. 

- These appointed senior members of the civil service are also covered by
the Conflict of Interest Act (2006, c. 9, s. 2 -- first in force July 9, 2007) --
and under the Act they (and the politicians noted above) must disclose
most assets worth more than CA$10,000 (US$7,867) to the Conflict of
Interest and Ethics Commissioner, with a partial list of assets made public

http://www.psic-ispc.gc.ca
http://gi08.no-ip.org/pdf-tool/<a href=
http://ciec-ccie.gc.ca
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-- http://lois.justice.gc.ca/en/showtdm/cs/C-36.65 

- The CA$10,000 threshold for the disclosure of assets is much too high, as
it effectively allows members of the executive to hide gifts they receive that
are worth less than CA$10,000 (although receiving some of these gifts (for
example, from a lobbyist) is technically illegal under the Act). 

- The Act does not give the new Conflict of Interest and Ethics
Commissioner (appointed on July 9, 2007) the clear power to conduct
audits of asset disclosures (or liability disclosures), but does give the
Commissioner the general mandate of administering the Act, which (in law)
implies that the Commissioner has the power to conduct audits --
http://lois.justice.gc.ca/en/showtdm/cs/C-36.65 

- However, there is no public evidence that the Commissioner has audited
even one executive asset disclosure statement in the past year, and the
past Commissioner (the position was called the Ethics Commissioner from
March 2004 to July 2007) admitted that he did not audit any of the
statements and instead used an "honor" system of enforcement. 

- Other members of the civil service, including the members who rank just
below the appointed senior members of the civil service, are required by
Chapter 2 and Appendix A of the Values and Ethics Code of the Public
Service -- [ LINK ] -- to disclose their assets and liabilities, as well as gifts,
hospitality or benefits received or outside employment activities (all of
which could cause conflicts of interest) in a Confidential Report to the
appointed senior member of their department (ministry), agency or other
government institution ONLY if there is a real, apparent or potential conflict
between the carrying out of their official duties and their assets and
liabilities etc. (and, if so, only the assets and liabilities etc. that create the
conflict are required to be disclosed.) 

- If a member of the civil service is in such a conflict of interest situation
because of an asset, the Values and Ethics Code requires divestment of
the asset within 120 days. 

- However, the most senior members of the civil service have no legal
power to audit any of the asset statements disclosed by other members of
the civil service at any time (even if a conflict of interest situation arises.) 

- Finally, while there is a combined statement of all the legal requirements
concerning procurement is set out in the September 2007 Code of
Conduct for Procurement -- [ LINK ] -- enforced by the Procurement
Ombudsman (the first of which was appointed in September 2007, but
whose office did not begin full operations until May 2008.) -- [ LINK ] -- The
Ombudsman does not have any legal mandate to monitor the assets of
procurement officials. 

- As for the monitoring of the incomes and spending habits of public
procurement officials, there is no legal mechanism for doing so. 

51e    In law, major procurements require competitive bidding.

Score: YES

http://www.tbs-sct.gc.ca/pubs_pol/hrpubs/TB_851/vec-cve_e.asp
http://www.tpsgc-pwgsc.gc.ca/app-acq/cndt-cndct/index-eng.html
http://opo-boa.gc.ca/index-eng.html


References: - Under section 6 of the Government Contracts Regulations -- [ LINK ] --
which are under the Financial Administration Act (R.S., 1985, c. F-11) -- [
LINK ] -- which are repeated under subsection 10.2 of the Treasury Board
of Canada Secretariat's Contracting Policy -- [ LINK ] -- There are
exceptions that allow for major procurements to be awarded without
competitive bidding. 

- Clause 6(d) of the Regulations is the exception that applies most directly
to allowing sole-source contracting for major procurements, as it allows
such non-competitive bidding processes if "only one person or firm is
capable of performing the contract". 

51f    In law, strict formal requirements limit the extent of sole sourcing.

Score: YES

References: - Under section 6 of the Government Contracts Regulations -- [ LINK ] --
which are under the Financial Administration Act (R.S., 1985, c. F-11) -- [
LINK ] -- which are repeated under subsection 10.2 of the Treasury Board
of Canada Secretariat's Contracting Policy -- [ LINK ] -- there are
exceptions that allow for major procurements to be awarded without
competitive bidding 

- Clause 6(d) of the Regulations is the exception that applies most directly
to allowing sole-source contracting for major procurements, as it allows
such non-competitive bidding processes if "only one person or firm is
capable of performing the contract". 

Under section 6 of the Regulations, "a contracting authority may enter into
a contract without soliciting bids where: (a) the need is one of pressing
emergency in which delay would be injurious to the public interest; (b) the
estimated expenditure does not exceed (i) CA$25,000 (US$19,670), (ii)
CA$100,000 (US$78,680), where the contract is for the acquisition of
architectural, engineering and other services required in respect of the
planning, design, preparation or supervision of the construction, repair,
renovation or restoration of a work, or (iii) CA$100,000, where the contract
is to be entered into by the member of the Queen's Privy Council for
Canada responsible for the Canadian International Development Agency
and is for the acquisition of architectural, engineering or other services
required in respect of the planning, design, preparation or supervision of an
international development assistance program or project; 

(c) the nature of the work is such that it would not be in the public interest
to solicit bids; or (d) only one person is capable of performing the contract." 

- clause 6(d) of the Regulations is the exception that applies most directly
to allowing sole-source contracting for major procurements, as it allows
such non-competitive bidding processes if "only one person or firm is
capable of performing the contract". 

51g    In law, unsuccessful bidders can instigate an official review of procurement decisions.

Score: YES

http://lois.justice.gc.ca/en/showtdm/cr/SOR-87-402//?showtoc=&instrumentnumber=SOR-87-402
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References: - A combined statement of all the legal requirements concerning
procurement is set out in the September 2007 Code of Conduct for
Procurement -- [ LINK ] -- enforced by the Procurement Ombudsman (the
first of which was appointed in September 2007, but whose office did not
begin full operations until May 2008) -- [ LINK ] 

- The Ombudsman has the power to review of procurement decisions
following a complaint by a bidder, but no power to overturn a decision, and
the Ombudsman also serves at the pleasure of the Prime Minister and
Cabinet and can be dismissed at any time for any reason, and therefore
lacks the independence needed to fulfill the mandate of the office. 

51h    In law, unsuccessful bidders can challenge procurement decisions in a court of law.

Score: YES

References: - A combined statement of all the legal requirements concerning
procurement is set out in the September 2007 Code of Conduct for
Procurement -- [ LINK ] -- The Code includes the process for "Vendor
Complaints and Procedural Safeguards" that allows for applications to the
"Canadian International Trade Tribunal," which is a specialized court that
handles disputes over procurement that is covered by trade agreements;
applications can also be filed in the Federal Court of Canada for disputes
over procurement not covered by a trade agreement. 

51i    In law, companies guilty of major violations of procurement regulations (i.e. bribery) are
prohibited from participating in future procurement bids.

Score: YES

References: - A combined statement of all the legal requirements concerning
procurement is set out in the September 2007 Code of Conduct for
Procurement -- [ LINK ] -- -- -- including under the "Responsibilities of
Vendors" section the following provision that legally bars a company that
has violated procurement regulations from bidding on contracts: "a bidder
on a contract for the performance of work, the supply of goods or the
rendering of services [must] make a declaration that the bidder has not
committed an offense under section 121 (Frauds on the government
and Contractor subscribing to election fund), section 124 (Selling or
Purchasing Office), section 380 (Fraud) committed against Her Majesty
or section 418 (Selling defective stores to Her Majesty) of the Criminal
Code of Canada, or under paragraph 80(1)(d) (False entry, certificate or
return) subsection 80(2) (Fraud against Her Majesty) or section 154.01
(Fraud against Her Majesty) of the Financial Administration Act. 

- While it is not clear whether the federal government maintains specifically
a "blacklist" of companies that have violated major procurement regulations,
there is both a Chief Risk Officer (Fairness Monitoring and Conflict
Management) in the Department of Public Works and Government
Services, and (just created in September 2007) a Procurement
Ombudsman, who together are charged with ensuring compliance with the
Code of Conduct for Procurement (and all of the laws and regulations
referred to within the Code), which of course includes ensuring that such
companies do not bid on, nor are awarded, any contracts for goods or
services. 

http://www.tpsgc-pwgsc.gc.ca/app-acq/cndt-cndct/index-eng.html
http://opo-boa.gc.ca/index-eng.html
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51j    In practice, companies guilty of major violations of procurement regulations (i.e. bribery)
are prohibited from participating in future procurement bids.

Score: 75

References: - A combined statement of all the legal requirements concerning
procurement is set out in the September 2007 Code of Conduct for
Procurement -- [ LINK ] -- including under the "Responsibilities of Vendors"
section the following provision that legally bars a company that has violated
procurement regulations from bidding on contracts: "a bidder on a contract
for the performance of work, the supply of goods or the rendering of
services [must] make a declaration that the bidder has not committed an
offense under section 121 (Frauds on the government and Contractor
subscribing to election fund), section 124 (Selling or Purchasing
Office), section 380 (Fraud) committed against Her Majesty or section
418 (Selling defective stores to Her Majesty) of the Criminal Code of
Canada, or under paragraph 80(1)(d) (False entry, certificate or return)
subsection 80(2) (Fraud against Her Majesty) or section 154.01 (Fraud
against Her Majesty) of the Financial Administration Act. 

- While it is not clear whether the federal government maintains specifically
a "blacklist" of companies that have violated major procurement regulations,
there is both a Chief Risk Officer (Fairness Monitoring and Conflict
Management) in the Department of Public Works and Government
Services, and (just created in September 2007) a Procurement
Ombudsman, who together are charged with ensuring compliance with the
Code of Conduct for Procurement (and all of the laws and regulations
referred to within the Code), which of course includes ensuring that such
companies do not bid on, nor are awarded, any contracts for goods or
services. 

http://www.tpsgc-pwgsc.gc.ca/app-acq/cndt-cndct/index-eng.html


52: Can citizens access the public procurement process?

52a    In law, citizens can access public procurement regulations.

Score: YES

References: - Sections 118 to 125 (especially section 121) contained in Part IV)) of the
Criminal Code (R.S., 1985, c. C-46) -- [ LINK ] 

- Section 42 (contained in Part III.1) of the Financial Administration Act
(R.S., 1985, c. F-11) -- [ LINK ] -- and the Government Contracts
Regulations -- [ LINK ] 

- Chapter 2 of the 2003 Values and Ethics Code for the Public Service -- [
LINK ] -- while the Values and Ethics Code is not a regulation, it is a term of
employment generally and under the collective bargaining agreements for
federal public sector unions, and under Chapter 4 of the Code failure to
comply can result in discipline including termination of employment 

- A combined statement of all the legal requirements concerning
procurement is set out in the September 2007 Code of Conduct for
Procurement -- [ LINK ] -- enforced by the Procurement Ombudsman (the
first of which was appointed in September 2007, but whose office did not
begin full operations until May 2008) -- [ LINK ] 

- Generally, federal politicians are prohibited from being directly involved in
contracting-out processes, but they do, of course, usually set the overall
framework and terms of reference for spending programs and so are
involved in this important way -- they are covered by the Criminal Code and
Financial Administration Act measures set out above, as well as one or
more of the following: - Sections 2, 4 and 14 of the Conflict of Interest Act
(2006, c. 9, s. 2) -- [ LINK ] OR - Sections 2, subsections 3(2) and (3), and
sections 8, 11, 13 and 16 of the Conflict of Interest Code for Members of
the House of Commons -- [ LINK ] OR - Sections 2, 10, 11, 13 and 18 of
the Conflict of Interest Code for Senators -- [ LINK ] 

- Whistleblower protection under Public Servants Disclosure Protection Act
(2005, c. 46) -- [ LINK ] 

52b    In law, the government is required to publicly announce the results of procurement
decisions.

Score: YES

References: - Disclosure of contracts for goods or services $10,000 (US)10,266)or more
in value are required to be disclosed publicly on each federal government
department's web site by regulations established under clause 42(1)(e) in
Part III.1 of the Financial Administration Act (R.S., 1985, c. F-11) -- [ LINK
] -- and under the "Disclosure of Contracts" policy of the Treasury Board of
Canada Secretariat -- [ LINK ] 

- A government-wide Web site for disclosure of contracts worth more than
CA$10,000 (US$7,872) is at: [ LINK ] 

52c    In practice, citizens can access public procurement regulations within a reasonable
time period.
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Score: 100

References: - Sections 118 to 125 (especially section 121) contained in Part IV)) of the
Criminal Code (R.S., 1985, c. C-46) -- [ LINK ] 

- Section 42 (contained in Part III.1) of the Financial Administration Act
(R.S., 1985, c. F-11) -- [ LINK ] -- and the Government Contracts
Regulations -- [ LINK ] 

- Chapter 2 of the 2003 Values and Ethics Code for the Public Service -- [
LINK ] -- while the Values and Ethics Code is not a regulation, it is a term of
employment generally and under the collective bargaining agreements for
federal public sector unions, and under Chapter 4 of the Code failure to
comply can result in discipline including termination of employment 

- A combined statement of all the legal requirements concerning
procurement is set out in the September 2007 Code of Conduct for
Procurement -- [ LINK ] -- enforced by the Procurement Ombudsman (the
first of which was appointed in September 2007, but whose office did not
begin full operations until May 2008) -- [ LINK ] 

- Generally, federal politicians are prohibited from being directly involved in
contracting-out processes, but they do, of course, usually set the overall
framework and terms of reference for spending programs and so are
involved in this important way -- they are covered by the Criminal Code and
Financial Administration Act measures set out above, as well as one or
more of the following: - Sections 2, 4 and 14 of the Conflict of Interest Act
(2006, c. 9, s. 2) -- [ LINK ] OR - Sections 2, subsections 3(2) and (3), and
sections 8, 11, 13 and 16 of the Conflict of Interest Code for Members of
the House of Commons -- [ LINK ] OR - Sections 2, 10, 11, 13 and 18 of
the Conflict of Interest Code for Senators -- [ LINK ] 

- Whistleblower protection under Public Servants Disclosure Protection Act
(2005, c. 46) -- [ LINK ] 

52d    In practice, citizens can access public procurement regulations at a reasonable cost.

Score: 100

References: - Sections 118 to 125 (especially section 121) contained in Part IV)) of the
Criminal Code (R.S., 1985, c. C-46) -- [ LINK ] 

- Section 42 (contained in Part III.1) of the Financial Administration Act
(R.S., 1985, c. F-11) -- [ LINK ] -- and the Government Contracts
Regulations -- [ LINK ] 

- Chapter 2 of the 2003 Values and Ethics Code for the Public Service -- [
LINK ] -- while the Values and Ethics Code is not a regulation, it is a term of
employment generally and under the collective bargaining agreements for
federal public sector unions, and under Chapter 4 of the Code failure to
comply can result in discipline including termination of employment 

- A combined statement of all the legal requirements concerning
procurement is set out in the September 2007 Code of Conduct for
Procurement -- [ LINK ] -- enforced by the Procurement Ombudsman (the
first of which was appointed in September 2007, but whose office did not
begin full operations until May 2008) -- [ LINK ] 

- Generally, federal politicians are prohibited from being directly involved in
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- Generally, federal politicians are prohibited from being directly involved in
contracting-out processes, but they do, of course, usually set the overall
framework and terms of reference for spending programs and so are
involved in this important way -- they are covered by the Criminal Code and
Financial Administration Act measures set out above, as well as one or
more of the following: - Sections 2, 4 and 14 of the Conflict of Interest Act
(2006, c. 9, s. 2) -- [ LINK ] OR - Sections 2, subsections 3(2) and (3), and
sections 8, 11, 13 and 16 of the Conflict of Interest Code for Members of
the House of Commons -- [ LINK ] OR - Sections 2, 10, 11, 13 and 18 of
the Conflict of Interest Code for Senators -- [ LINK ] 

- Whistleblower protection under Public Servants Disclosure Protection Act
(2005, c. 46) -- [ LINK ] 

52e    In practice, major public procurements are effectively advertised.

Score: 75

References: - Requirements to give public notice of contracts are set out in clauses
10.7.1 to 10.7.17 of Part 10 of the Treasury Board of Canada Secretariat's
"Contracting Policy" -- [ LINK ] 

- The Government Electronic Tendering Service website for the federal
government of Canada is at: [ LINK ] 

- However, clauses 10.7.13 to 10.7.17 allow for Advance Contract Award
Notices (ACANs) to be issued when the government intends to choose one
contractor without a competitive bidding process, and only allows other
contractors 15 days to submit a bid to compete with the pre-chosen
contractor 

- There are other exceptions to full notice to all potential bidders also set
out in clauses 10.7.18 to 10.7.42. Overall, these loopholes allow for
ineffective advertising of major (and, of course, minor) public
procurements. 

- For example: under section 6 of the Government Contracts Regulations --
[ LINK ] -- which are under the Financial Administration Act (R.S., 1985, c.
F-11) -- [ LINK ] Policy -- [ LINK ] -- There are exceptions that allow for
major procurements to be awarded without competitive bidding. 

- Clause 6(d) of the Regulations is the exception that applies most directly
to allowing sole-source contracting for major procurements, as it allows
such non-competitive bidding processes if "only one person or firm is
capable of performing the contract." 

52f    In practice, citizens can access the results of major public procurement bids.

Score: 75

References: - Disclosure of contracts for goods or services $10,000 (US)10,266)or more
in value are required to be disclosed publicly on each federal government
department's website by regulations established under clause 42(1)(e) in
Part III.1 of the Financial Administration Act (R.S., 1985, c. F-11) -- [ LINK ]
-- and under the "Disclosure of Contracts" policy of the Treasury Board of
Canada Secretariat -- [ LINK ] 

- A government-wide web site for disclosure of contracts worth more than
CA$10,000 (US$7,872) is at: [ LINK ] 
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CA$10,000 (US$7,872) is at: [ LINK ] 

Social Scientist's
Comments:

- The score of 75 is given because the Disclosure of Contracts web sites
are required to be updated only every three months (they should be
required to be updated whenever a contract is awarded.) 

http://www.tbs-sct.gc.ca/pd-dp/gr-rg/index-eng.asp


53: Is the privatization process effective?

53a    In law, all businesses are eligible to compete for privatized state assets.

Score: YES

References: - All businesses are eligible to compete for privatized assets under the
Treasury Board of Canada Secretariat's "Directive on the Sale or Transfer
of Surplus Real Property" -- [ LINK ] 

- Government assets (known in Canada as Crown assets), other than real
estate, for sale can be found at: [ LINK ] 

- Government real estate for sale can be found at: [ LINK ] 

53b    In law, there are regulations addressing conflicts of interest for government officials
involved in privatization.

Score: YES

References: - Sections 118 to 125 (especially section 121) contained in Part IV)) of the
Criminal Code (R.S., 1985, c. C-46) -- [ LINK ] 

- Section 42 (contained in Part III.1) of the Financial Administration Act
(R.S., 1985, c. F-11) -- [ LINK ] -- and the Government Contracts
Regulations -- [ LINK ] 

- Chapter 2 of the 2003 Values and Ethics Code for the Public Service -- [
LINK ] -- while the Values and Ethics Code is not a regulation, it is a term of
employment generally and under the collective bargaining agreements for
federal public sector unions, and under Chapter 4 of the Code failure to
comply can result in discipline including termination of employment. 

- A combined statement of all the legal requirements concerning
procurement is set out in the September 2007 Code of Conduct for
Procurement -- [ LINK ] -- enforced by the Procurement Ombudsman (the
first of which was appointed in September 2007, but whose office did not
begin full operations until May 2008) -- [ LINK ] 

- Generally, federal politicians are prohibited from being directly involved in
contracting-out processes, but they do, of course, usually set the overall
framework and terms of reference for spending programs and so are
involved in this important way. They are covered by the Criminal Code and
Financial Administration Act measures set out above, as well as one or
more of the following: - Sections 2, 4 and 14 of the Conflict of Interest Act
(2006, c. 9, s. 2) -- [ LINK ] OR - Sections 2, subsections 3(2) and (3), and
sections 8, 11, 13 and 16 of the Conflict of Interest Code for Members of
the House of Commons -- [ LINK ] OR - Sections 2, 10, 11, 13 and 18 of
the Conflict of Interest Code for Senators -- [ LINK ] 

- Whistleblower protection under Public Servants Disclosure Protection Act
(2005, c. 46) -- [ LINK ] 
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Social Scientist's
Comments:

- The Public Sector Integrity Commissioner position was created in spring
2007 under the Public Servants Disclosure Protection Act, and the first
Commissioner appointed on July 9, 2007. Between November 2001 and
spring 2007, there was a Public Sector Integrity Officer with limited
independence and powers to enforce a government policy. 
- Public Sector Integrity Commissioner -- [ LINK ] 

53c    In practice, conflicts of interest regulations for government officials involved in
privatization are enforced.

Score: 50

References: - Sections 118 to 125 (especially section 121) contained in Part IV)) of the
Criminal Code (R.S., 1985, c. C-46) -- [ LINK ] 

- Section 42 (contained in Part III.1) of the Financial Administration Act
(R.S., 1985, c. F-11) -- [ LINK ] -- and the Government Contracts
Regulations -- [ LINK ] 

- All businesses are equally eligible to compete for privatized assets under
the Treasury Board of Canada Secretariat's "Directive on the Sale or
Transfer of Surplus Real Property" -- [ LINK ] 

- Chapter 2 of the 2003 Values and Ethics Code for the Public Service -- [
LINK ] -- while the Values and Ethics Code is not a regulation, it is a term of
employment generally and under the collective bargaining agreements for
federal public sector unions, and under Chapter 4 of the Code failure to
comply can result in discipline including termination of employment. 

- A combined statement of all the legal requirements concerning
procurement is set out in the September 2007 Code of Conduct for
Procurement -- [ LINK ] -- enforced by the Procurement Ombudsman (the
first of which was appointed in September 2007, but whose office did not
begin full operations until May 2008) -- [ LINK ] 

- Generally, federal politicians are prohibited from being directly involved in
contracting-out processes, but they do, of course, usually set the overall
framework and terms of reference for spending programs and so are
involved in this important way -- they are covered by the Criminal Code and
Financial Administration Act measures set out above, as well as one or
more of the following: - Sections 2, 4 and 14 of the Conflict of Interest Act
(2006, c. 9, s. 2) -- [ LINK ] OR - Sections 2, subsections 3(2) and (3), and
sections 8, 11, 13 and 16 of the Conflict of Interest Code for Members of
the House of Commons -- [ LINK ] OR - Sections 2, 10, 11, 13 and 18 of
the Conflict of Interest Code for Senators -- [ LINK ] 

- Whistleblower protection under Public Servants Disclosure Protection Act
(2005, c. 46) -- [ LINK ] 

Social Scientist's
Comments:

- The score of 50 is given for the study period of June 2007 to June 2008
for the following reasons (essentially, because of the lack of clear, specific
rules that apply to privatizations, and independent, front-line enforcement of
the rules, for privatization officials): 
- There is no independent enforcement of the Treasury Board of Canada
Secretariat's "Directive on the Sale or Transfer of Surplus Real Property",
and in the past, when large-scale privatizations by the federal government
of Canada have occurred, specific rules or laws have been passed
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concerning the privatization, and questions have been raised in specific
cases (for example, the privatization of the government's oil company Petro
Canada) about the fairness of the privatization process (specifically, the
selection of the company that handled the sale on behalf of the
government.) 

- The Values and Ethics Code is enforced only by the senior civil/public
servants, who have a conflicted mandate (and lack incentives) to ensure
that conflict of interest requirements are being complied with by people
they oversee in the civil/public service (for example, they may be involved
themselves in decisions that affect their own personal interests, and as a
result may have no incentive to publicize or penalize a civil/public servant
they oversee whom is discovered to be involved in decisions that affect
their personal interests.) 

- With regard to whistleblower protection, the Public Sector Integrity
Commissioner position was created in spring 2007 under the Public
Servants Disclosure Protection Act, and the first Commissioner appointed
on July 9, 2007. Between November 2001 and spring 2007, there was a
Public Sector Integrity Officer with limited independence and powers to
enforce a government policy. 

- Public Sector Integrity Commissioner -- [ LINK ] 

http://www.psic-ispc.gc.ca


54: Can citizens access the terms and conditions of privatization bids?

54a    In law, citizens can access privatization regulations.

Score: YES

References: - All businesses are eligible to compete for privatized assets under the
Treasury Board of Canada Secretariat's "Directive on the Sale or Transfer
of Surplus Real Property" -- [ LINK ] 

- Government assets (known in Canada as Crown assets), other than real
estate, for sale can be found at: [ LINK ] 

- Government real estate for sale can be found at: [ LINK ] 

54b    In practice, privatizations are effectively advertised.

Score: 75

References: - All businesses are eligible to compete for privatized assets under the
Treasury Board of Canada Secretariat's "Directive on the Sale or Transfer
of Surplus Real Property" -- [ LINK ] 

- Government assets (known in Canada as Crown assets), other than real
estate, for sale can be found at: [ LINK ] 

- Government real estate for sale can be found at: [ LINK ] 

Social Scientist's
Comments:

- There is no independent enforcement of the Treasury Board of Canada
Secretariat's "Directive on the Sale or Transfer of Surplus Real Property",
and in the past, when large-scale privatizations by the federal government
of Canada have occurred, specific rules or laws have been passed
concerning the privatization, and questions have been raised in specific
cases (for example, the privatization of the government's oil company Petro
Canada) about the fairness of the privatization process (specifically, the
selection of the company that handled the sale on behalf of the
government.) 
- The Values and Ethics Code is enforced only by the senior civil/public
servants, who have a conflicted mandate (and lack incentives) to ensure
that conflict of interest requirements are being complied with by people
they oversee in the civil/public service (for example, they may be involved
themselves in decisions that affect their own personal interests, and as a
result may have no incentive to publicize or penalize a civil/public servant
they oversee whom is discovered to be involved in decisions that affect
their personal interests.) 

- With regard to whistleblower protection, the Public Sector Integrity
Commissioner position was created in spring 2007 under the Public
Servants Disclosure Protection Act, and the first Commissioner appointed
on July 9, 2007. Between November 2001 and spring 2007, there was a
Public Sector Integrity Officer with limited independence and powers to
enforce a government policy. 

- Public Sector Integrity Commissioner -- [ LINK ] 
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54c    In law, the government is required to publicly announce the results of privatization
decisions.

Score: YES

References: - The requirements are set out under the Treasury Board of Canada
Secretariat's "Directive on the Sale or Transfer of Surplus Real Property" --
[ LINK ] 

54d    In practice, citizens can access privatization regulations within a reasonable time period.

Score: 100

References: - All businesses are eligible to compete for privatized assets under the
Treasury Board of Canada Secretariat's "Directive on the Sale or Transfer
of Surplus Real Property" -- [ LINK ] 

- Government assets (known in Canada as Crown assets), other than real
estate, for sale can be found at: [ LINK ] 

- Government real estate for sale can be found at: [ LINK ] 

54e    In practice, citizens can access privatization regulations at a reasonable cost.

Score: 100

References: - All businesses are eligible to compete for privatized assets under the
Treasury Board of Canada Secretariat's "Directive on the Sale or Transfer
of Surplus Real Property" -- [ LINK ] 

- Government assets (known in Canada as Crown assets), other than real
estate, for sale can be found at: [ LINK ] 

- Government real estate for sale can be found at: [ LINK ] 
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55: Is there a national ombudsman, public protector or equivalent agency (or
collection of agencies) covering the entire public sector?

55    In law, is there a national ombudsman, public protector or equivalent agency (or
collection of agencies) covering the entire public sector?

Score: YES

References: - There is not one agency for the Canadian federal government, but instead
a set of agencies, as follows: 
- Auditor General of Canada -- [ LINK ] -- who is the front-line investigator
helping ensure that the federal government complies with the Financial
Administration Act and regulations, and its own spending codes, policies
and guidelines, and receives value for money spent -- (Auditor General Act
R.S., 1985, c. A-17) -- [ LINK ]7" target="_blank">[ LINK ] -- Financial
Administration Act (R.S., 1985, c. F-11) -- [ LINK ] 

- Conflict of Interest and Ethics Commissioner -- [ LINK ] -- who enforces
the Conflict of Interest Act and the Conflict of Interest Code for Members of
the House of Commons 

- Elections Canada -- [ LINK ] -- Chief Electoral Officer and Commissioner
of Canada Elections enforce the Canada Elections Act (which include
political finance laws) 

- Office of the Information Commissioner of Canada -- [ LINK ] -- who
enforces the Access to Information Act (R.S., 1985, c. A-1) --
http://lois.justice.gc.ca/en/showtdm/cs/A-1 

- Canadian Human Rights Commission -- [ LINK ] -- which enforces the
Canadian Human Rights Act (R.S., 1985, c. H-6) -- [ LINK ] -- and reviews
and rules on complaints about discriminatory treatment by the federal
government and federally regulated corporations 

- Commissioner of Lobbying -- [ LINK ] -- is a new independent Officer of
Parliament position created July 2, 2008 under an amended and re-titled
Lobbying Act -- [ LINK ] 

- Commissioner of Official Languages -- [ LINK ] -- who investigates
complaints and has the power to issue reports and make recommendations
concerning the federal government's compliance with the Official
Languages Act (1985, c. 31 (4th Supp.)) -- [ LINK ] 

- Bill C-2, the so-called "Federal Accountability Act" (2006, c. 9 (passed into
law on Dec. 12, 2006)) -- [ LINK ] -- changed the Parliament of Canada Act
(R.S., 1985, c. P-1) -- [ LINK ] -- by adding sections 79.1 to 79.5 to create a
Parliamentary Budget Officer whose mandate is to issue public reports on
the economic and financial position of the federal government -- Section
79.2 of the Act designates the Senate Standing Committee on National
Finance, the House of Commons Standing Committee on Finance, and the
House of Commons Standing Committee on Public Accounts as the
statutory committees to which the Officer reports (and each of these
committees can order the Officer to produce reports.) -- The Parliamentary
Budget Officer was finally appointed in March 2008 (one year and three
months after the Federal Accountability Act became law.) -- [ LINK ] 
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- Privacy Commissioner -- [ LINK ] -- who investigates complaints about the
abuse or disclosure of personal information collected by federal
government institutions under the Privacy Act (R.S., 1985, c. P-21) -- [
LINK ] 

- The Procurement Ombudsman (the first of which was appointed in
September 2007, but whose office did not begin full operations until May
2008) -- [ LINK ] -- enforces the September 2007 Code of Conduct for
Procurement -- [ LINK ] -- the Ombudsman has the power to review of
procurement decisions following a complaint by a bidder, but no power to
overturn a decision, and the Ombudsman also serves at the pleasure of the
Prime Minister and Cabinet and can be dismissed at any time for any
reason, and therefore lacks the independence needed to fulfill the mandate
of the office. 

- The Public Sector Integrity Commissioner position -- [ LINK ] -- who
addresses complaints about public servants (government employees)
violating laws, regulations, codes, policies and guidelines, was created in
spring 2007 under the Public Servants Disclosure Protection Act (2005, c.
46) -- [ LINK ] The first Commissioner was appointed on July 9, 2007 under
section 39 of the Act. The Commissioner can investigate and attempt to
resolve complaints (including by appointing a mediator) and can also apply
for a binding order (including compensation for a whistleblower) to the
yet-to-be-established Public Servants Disclosure Protection Tribunal (which
will be appointed without any public process by the federal Cabinet, chosen
from amongst members of the Federal Court of Canada, under section 20.7
of the Public Servants Disclosure Protection Act.) 

- The Public Service Commission -- [ LINK ] -- (which, in addition to making
appointments and hirings itself, also conducts audits and also investigates
and rules on complaints about non-merit-based appointments) are
appointed without any public process by the federal Cabinet under
subsection 4(5), and members of the Public Service Staffing Tribunal
(which hears and rules on appeals of the Commission's rulings) are
appointed without any public process by the federal Cabinet under sections
88 and 90 of the Public Service Employment Act (2003, c. 22, ss. 12, 13) --
[ LINK ] 

- The members of the Public Service Labor Relations Board -- [ LINK ] --
(which rules on various federal public service labor matters as set out in
collective bargaining agreements) are appointed without any public process
by the federal Cabinet under sections 12 and 18 of the Public Service Labor
Relations Act (2003, c. 22, s. 2) -- [ LINK ] - under clause 18(1)(e),
members of the Board must "have knowledge of or experience in labor
relations" 

- The Senate Ethics Officer is under the control of a committee of senators,
and cannot investigate or publicly rule on a complaint without the approval
of the committee, and so lacks key facets of independence to be an
effective public protector. -- [ LINK ] 
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56: Is the national ombudsman effective?

56a    In law, the ombudsman is protected from political interference.

Score: YES

References: - There is not one agency for the Canadian federal government, but instead
a set of agencies, and the following agencies are, in law, protected from
political interference: 
- Auditor General of Canada -- [ LINK ] -- who is the front-line investigator
helping ensure that the federal government complies with the Financial
Administration Act and regulations, and its own spending codes, policies
and guidelines, and receives value for money spent -- (Auditor General Act
R.S., 1985, c. A-17) -- [ LINK ]7" target="_blank">[ LINK ] -- Financial
Administration Act (R.S., 1985, c. F-11) -- [ LINK ] 

- Conflict of Interest and Ethics Commissioner -- [ LINK ] -- who enforces
the Conflict of Interest Act and the Conflict of Interest Code for Members of
the House of Commons. 

- Elections Canada -- [ LINK ] -- Chief Electoral Officer and Commissioner
of Canada Elections enforce the Canada Elections Act (which include
political finance laws). 

- Office of the Information Commissioner of Canada -- [ LINK ] -- who
enforces the Access to Information Act (R.S., 1985, c. A-1) --
http://lois.justice.gc.ca/en/showtdm/cs/A-1 

- Canadian Human Rights Commission -- [ LINK ] -- which enforces the
Canadian Human Rights Act (R.S., 1985, c. H-6) -- [ LINK ] -- and reviews
and rules on complaints about discriminatory treatment by the federal
government and federally regulated corporations 

- Commissioner of Lobbying -- [ LINK ] -- is a new independent Officer of
Parliament position created July 2, 2008 under an amended and re-titled
Lobbying Act -- [ LINK ] 

- Commissioner of Official Languages -- [ LINK ] -- who investigates
complaints and has the power to issue reports and make recommendations
concerning the federal government's compliance with the Official
Languages Act (1985, c. 31 (4th Supp.)) -- [ LINK ] 

- Privacy Commissioner -- [ LINK ] -- who investigates complaints about the
abuse or disclosure of personal information collected by federal
government institutions under the Privacy Act (R.S., 1985, c. P-21) -- [
LINK ] 

- The Public Sector Integrity Commissioner position -- [ LINK ] -- who
addresses complaints about public servants (government employees)
violating laws, regulations, codes, policies and guidelines, was created in
spring 2007 under the Public Servants Disclosure Protection Act (2005, c.
46) -- [ LINK ] The first Commissioner was appointed on July 9, 2007 under
section 39 of the Act. The Commissioner can investigate and attempt to
resolve complaints (including by appointing a mediator) and can also apply
for a binding order (including compensation for a whistleblower) to the
yet-to-be-established Public Servants Disclosure Protection Tribunal (which
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will be appointed without any public process by the federal Cabinet, chosen
from amongst members of the Federal Court of Canada, under section 20.7
of the Public Servants Disclosure Protection Act.) 

- the Public Service Commission -- [ LINK ] -- (which, in addition to making
appointments and hirings itself, also conducts audits and also investigates
and rules on complaints about non-merit-based appointments) are
appointed without any public process by the federal Cabinet under
subsection 4(5), and members of the Public Service Staffing Tribunal
(which hears and rules on appeals of the Commission's rulings) are
appointed without any public process by the federal Cabinet under sections
88 and 90 of the Public Service Employment Act (2003, c. 22, ss. 12, 13) --
[ LINK ] 

- the members of the Public Service Labor Relations Board -- [ LINK ] --
(which rules on various federal public service labor matters as set out in
collective bargaining agreements) are appointed without any public process
by the federal Cabinet under sections 12 and 18 of the Public Service Labor
Relations Act (2003, c. 22, s. 2) -- [ LINK ] - under clause 18(1)(e),
members of the Board must "have knowledge of or experience in labor
relations." 

********** 

- The following agencies are not protected from political interference (or
were not protected from political interference during the study period of
July 2007 to June 2008: 

- The Registrar of Lobbyists (replaced by the more independent
Commissioner of Lobbying on July 2, 2008) served during the study period
at the pleasure of the Prime Minister and Cabinet, and could be dismissed
at any time for any reason from the position of Registrar. 

- Bill C-2, the so-called "Federal Accountability Act" (2006, c. 9 (passed into
law on Dec. 12, 2006)) -- [ LINK ] -- changed the Parliament of Canada Act
(R.S., 1985, c. P-1) -- [ LINK ] -- by adding sections 79.1 to 79.5 to create a
Parliamentary Budget Officer whose mandate is to issue public reports on
the economic and financial position of the federal government -- Section
79.2 of the Act designates the Senate Standing Committee on National
Finance, the House of Commons Standing Committee on Finance, and the
House of Commons Standing Committee on Public Accounts as the
statutory committees to which the Officer reports (and each of these
committees can order the Officer to produce reports) -- The Parliamentary
Budget Officer was finally appointed in March 2008 (one year and three
months after the Federal Accountability Act became law) but serves at the
pleasure of the Prime Minister and Cabinet, and so does not have the
independence needed to fulfill the legal mandate of the office -- [ LINK ] 

- The Procurement Ombudsman (the first of which was appointed in
September 2007, but whose office did not begin full operations until May
2008) -- [ LINK ] -- enforces the September 2007 Code of Conduct for
Procurement -- [ LINK ] -- The Ombudsman has the power to review of
procurement decisions following a complaint by a bidder, but no power to
overturn a decision, and the Ombudsman also serves at the pleasure of the
Prime Minister and Cabinet and can be dismissed at any time for any
reason, and therefore lacks the independence needed to fulfill the mandate
of the office. 
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of the office. 

- The Senate Ethics Officer is under the control of a committee of senators,
and cannot investigate or publicly rule on a complaint without the approval
of the committee, and so lacks key facets of independence to be an
effective public protector -- [ LINK ] 

56b    In practice, the ombudsman is protected from political interference.

Score: 50

References: - There is not one agency for the Canadian federal government, but instead
a set of agencies, and the following agencies are, in law, protected from
political interference: 
- Auditor General of Canada -- [ LINK ] -- who is the front-line investigator
helping ensure that the federal government complies with the Financial
Administration Act and regulations, and its own spending codes, policies
and guidelines, and receives value for money spent -- (Auditor General Act
R.S., 1985, c. A-17) -- [ LINK ]7" target="_blank">[ LINK ] -- Financial
Administration Act (R.S., 1985, c. F-11) -- [ LINK ] 

- Conflict of Interest and Ethics Commissioner -- [ LINK ] -- who enforces
the Conflict of Interest Act and the Conflict of Interest Code for Members of
the House of Commons 

- Elections Canada -- [ LINK ] -- Chief Electoral Officer and Commissioner
of Canada Elections enforce the Canada Elections Act (which include
political finance laws) 

- Office of the Information Commissioner of Canada -- [ LINK ] -- who
enforces the Access to Information Act (R.S., 1985, c. A-1) --
http://lois.justice.gc.ca/en/showtdm/cs/A-1 

- Canadian Human Rights Commission -- [ LINK ] -- which enforces the
Canadian Human Rights Act (R.S., 1985, c. H-6) -- [ LINK ] -- and reviews
and rules on complaints about discriminatory treatment by the federal
government and federally regulated corporations 

- Commissioner of Lobbying -- [ LINK ] -- is a new independent Officer of
Parliament position created on July 2, 2008 under an amended and re-titled
Lobbying Act -- [ LINK ] 

- Commissioner of Official Languages -- [ LINK ] -- who investigates
complaints and has the power to issue reports and make recommendations
concerning the federal government's compliance with the Official
Languages Act (1985, c. 31 (4th Supp.)) -- [ LINK ] 

- Privacy Commissioner -- [ LINK ] -- who investigates complaints about the
abuse or disclosure of personal information collected by federal
government institutions under the Privacy Act (R.S., 1985, c. P-21) -- [
LINK ] 

- The Public Sector Integrity Commissioner position -- [ LINK ] -- who
addresses complaints about public servants (government employees)
violating laws, regulations, codes, policies and guidelines, was created in
spring 2007 under the Public Servants Disclosure Protection Act (2005, c.
46) -- [ LINK ] -- The first Commissioner was appointed on July 9, 2007
under section 39 of the Act. The Commissioner can investigate and attempt
to resolve complaints (including by appointing a mediator) and can also
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apply for a binding order (including compensation for a whistleblower) to
the yet-to-be-established Public Servants Disclosure Protection Tribunal
(which will be appointed without any public process by the federal Cabinet,
chosen from amongst members of the Federal Court of Canada, under
section 20.7 of the Public Servants Disclosure Protection Act) 

- The Public Service Commission -- [ LINK ] -- (which, in addition to making
appointments and hirings itself, also conducts audits and also investigates
and rules on complaints about non-merit-based appointments) whose
members are appointed without any public process by the federal Cabinet
under subsection 4(5), and members of the Public Service Staffing Tribunal
(which hears and rules on appeals of the Commission's rulings) are
appointed without any public process by the federal Cabinet under sections
88 and 90 of the Public Service Employment Act (2003, c. 22, ss. 12, 13) --
[ LINK ] 

- The members of the Public Service Labor Relations Board -- [ LINK ] --
(which rules on various federal public service labor matters as set out in
collective bargaining agreements) are appointed without any public process
by the federal Cabinet under sections 12 and 18 of the Public Service Labor
Relations Act (2003, c. 22, s. 2) -- [ LINK ] - under clause 18(1)(e),
members of the Board must "have knowledge of or experience in labor
relations" 

Social Scientist's
Comments:

- The grade of 50 is given because following agencies are not protected
from political interference (or were not protected from political interference
during the study period of July 2007 to June 2008): 
- The Registrar of Lobbyists (replaced by the more independent
Commissioner of Lobbying on July 2, 2008) served during the study period
at the pleasure of the Prime Minister and Cabinet, and could be dismissed
at any time for any reason from the position of Registrar 

- Bill C-2, the so-called "Federal Accountability Act" (2006, c. 9 (passed into
law on Dec. 12, 2006)) -- [ LINK ] -- changed the Parliament of Canada Act
(R.S., 1985, c. P-1) -- [ LINK ] -- by adding sections 79.1 to 79.5 to create a
Parliamentary Budget Officer whose mandate is to issue public reports on
the economic and financial position of the federal government -- Section
79.2 of the Act designates the Senate Standing Committee on National
Finance, the House of Commons Standing Committee on Finance, and the
House of Commons Standing Committee on Public Accounts as the
statutory committees to which the Officer reports (and each of these
committees can order the Officer to produce reports) -- the Parliamentary
Budget Officer was finally appointed in March 2008 (one year and three
months after the Federal Accountability Act became law) -- [ LINK ]"
target="_blank">[ LINK ] 

- The Procurement Ombudsman (the first of which was appointed in
September 2007, but whose office did not begin full operations until May
2008) -- [ LINK ] -- enforces the September 2007 Code of Conduct for
Procurement -- [ LINK ] - The Ombudsman has the power to review of
procurement decisions following a complaint by a bidder, but no power to
overturn a decision, and the Ombudsman also serves at the pleasure of the
Prime Minister and Cabinet and can be dismissed at any time for any
reason, and therefore lacks the independence needed to fulfill the mandate
of the office. 
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- The Senate Ethics Officer is under the control of a committee of senators,
and cannot investigate or publicly rule on a complaint without the approval
of the committee, and so lacks key facets of independence to be an
effective public protector -- [ LINK ] 

- The grade of 50 is also given because the heads of the various agencies
(other than the four noted above) have fixed terms of office and control
over their office staff and at least partial control over their office budget.
They all are picked without any public process or (in almost all cases)
professional criteria, and several have renewable terms, and all of these
factors make them susceptible to undue influence from the government. 

- As well, the grade of 50 is given because in two specific cases during the
study period of July 2007 to June 2008, an agency was not provided
adequate information to carry out its investigations, as follows: - the
Parliamentary Budget Officer --
http://www2.parl.gc.ca/Sites/PBO-DPB/default.aspx -- was requested by a
Member of the House of Commons to calculate the actual cost of Canada's
activities in Afghanistan but could not provide a complete answer because
of various government departments and agencies illegally refusing to give
him the information needed to complete the calculation -- See link to the
Officer's report on the following web page: [ LINK ] AND See following
article about the Officer's report: [ LINK ] AND - Elections Canada -- [ LINK ]
-- launched an investigation (which as of November 2008 had not yet
resulted in a prosecution) concerning the federal Conservative Party of
Canada's transfer of funds in the 2006 federal election from its national
campaign to more than 60 of the parties' candidates for the candidates to
use to buy TV advertising time to run the national campaign's TV ads;
Elections Canada ruled that these transfers, while legal under the Act,
resulted in candidates claiming local district election campaign
expenditures which were not legal (and for which Elections Canada refused
to reimburse the candidates under the public financing reimbursement
program that gives candidates who win more than 10% of the vote in their
local district a reimbursement of 50% of their campaign expenses), and
Elections Canada ruled that the Conservative Party should have claimed
the TV advertising expenses as part of the Party's national campaign
expenditures, and that therefore the Party's national campaign had spent
$1.2 million (US $1 million) more than the legal spending limit for national
party campaigns 

- In June 2008, Elections Canada (through Canada's national police force,
the Royal Canadian Mounted Police (RCMP)) executed a search warrant
on the Conservative Party headquarters to secure documentary evidence it
believed the Party was not providing concerning the situation -- See
following article for some details about the situation-- [ LINK ] 

56c    In practice, the head of the ombudsman agency/entity is protected from removal without
relevant justification.

Score: 75
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References: - There is not one agency for the Canadian federal government, but instead
a set of agencies, and the heads of the following agencies are, in law and
practice, protected from removal without relevant justification: 
- Auditor General of Canada -- [ LINK ] -- who is the front-line investigator
helping ensure that the federal government complies with the Financial
Administration Act and regulations, and its own spending codes, policies
and guidelines, and receives value for money spent -- (Auditor General Act
R.S., 1985, c. A-17) -- [ LINK ]7" target="_blank">[ LINK ] -- Financial
Administration Act (R.S., 1985, c. F-11) -- [ LINK ] 

- Conflict of Interest and Ethics Commissioner -- [ LINK ] -- who enforces
the Conflict of Interest Act and the Conflict of Interest Code for Members of
the House of Commons 

- Elections Canada -- [ LINK ] -- Chief Electoral Officer and Commissioner
of Canada Elections enforce the Canada Elections Act (which include
political finance laws) 

- Office of the Information Commissioner of Canada -- [ LINK ] -- who
enforces the Access to Information Act (R.S., 1985, c. A-1) --
http://lois.justice.gc.ca/en/showtdm/cs/A-1 

- Canadian Human Rights Commission -- [ LINK ] -- which enforces the
Canadian Human Rights Act (R.S., 1985, c. H-6) -- [ LINK ] -- and reviews
and rules on complaints about discriminatory treatment by the federal
government and federally regulated corporations 

- Commissioner of Lobbying -- [ LINK ] -- is a new independent Officer of
Parliament position created on July 2, 2008 under an amended and re-titled
Lobbying Act -- [ LINK ] 

- Commissioner of Official Languages -- [ LINK ] -- who investigates
complaints and has the power to issue reports and make recommendations
concerning the federal government's compliance with the Official
Languages Act (1985, c. 31 (4th Supp.)) -- [ LINK ] 

- Privacy Commissioner -- [ LINK ] -- who investigates complaints about the
abuse or disclosure of personal information collected by federal
government institutions under the Privacy Act (R.S., 1985, c. P-21) -- [
LINK ] 

- The Public Sector Integrity Commissioner position -- [ LINK ] -- who
addresses complaints about public servants (government employees)
violating laws, regulations, codes, policies and guidelines, was created in
spring 2007 under the Public Servants Disclosure Protection Act (2005, c.
46) -- [ LINK ] - The first Commissioner was appointed on July 9, 2007
under section 39 of the Act. The Commissioner can investigate and attempt
to resolve complaints (including by appointing a mediator) and can also
apply for a binding order (including compensation for a whistleblower) to
the yet-to-be-established Public Servants Disclosure Protection Tribunal
(which will be appointed without any public process by the federal Cabinet,
chosen from amongst members of the Federal Court of Canada, under
section 20.7 of the Public Servants Disclosure Protection Act.) 

- The Public Service Commission -- [ LINK ] -- (which, in addition to making
appointments and hirings itself, also conducts audits and also investigates
and rules on complaints about non-merit-based appointments) whose
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members are appointed without any public process by the federal Cabinet
under subsection 4(5), and members of the Public Service Staffing Tribunal
(which hears and rules on appeals of the Commission's rulings) are
appointed without any public process by the federal Cabinet under sections
88 and 90 of the Public Service Employment Act (2003, c. 22, ss. 12, 13) --
[ LINK ] 

- The members of the Public Service Labor Relations Board -- [ LINK ] --
(which rules on various federal public service labor matters as set out in
collective bargaining agreements) are appointed without any public process
by the federal Cabinet under sections 12 and 18 of the Public Service Labor
Relations Act (2003, c. 22, s. 2) -- [ LINK ] - under clause 18(1)(e),
members of the Board must "have knowledge of or experience in labor
relations." 

- The grade of 75 is given because following agencies are not protected
from removal without relevant justification (or were not protected during the
study period of July 2007 to June 2008): 

- The Registrar of Lobbyists (replaced by the more independent
Commissioner of Lobbying on July 2, 2008) served during the study period
at the pleasure of the Prime Minister and Cabinet, and could be dismissed
at any time for any reason from the position of Registrar 

- Bill C-2, the so-called "Federal Accountability Act" (2006, c. 9 (passed into
law on Dec. 12, 2006)) -- [ LINK ] -- changed the Parliament of Canada Act
(R.S., 1985, c. P-1) -- [ LINK ] -- by adding sections 79.1 to 79.5 to create a
Parliamentary Budget Officer whose mandate is to issue public reports on
the economic and financial position of the federal government -- Section
79.2 of the Act designates the Senate Standing Committee on National
Finance, the House of Commons Standing Committee on Finance, and the
House of Commons Standing Committee on Public Accounts as the
statutory committees to which the Officer reports (and each of these
committees can order the Officer to produce reports) -- the Parliamentary
Budget Officer was finally appointed in March 2008 (one year and three
months after the Federal Accountability Act became law) -- [ LINK ] 

- The Procurement Ombudsman (the first of which was appointed in
September 2007, but whose office did not begin full operations until May
2008) -- [ LINK ] -- enforces the September 2007 Code of Conduct for
Procurement -- [ LINK ] -- The Ombudsman has the power to review of
procurement decisions following a complaint by a bidder, but no power to
overturn a decision, and the Ombudsman also serves at the pleasure of the
Prime Minister and Cabinet and can be dismissed at any time for any
reason, and therefore lacks the independence needed to fulfill the mandate
of the office. 

- The Senate Ethics Officer is under the control of a committee of senators,
and cannot investigate or publicly rule on a complaint without the approval
of the committee, and so lacks key facets of independence to be an
effective public protector -- [ LINK ] 

- In addition, the grade of 75 is given because in December 2007, the
President of the Nuclear Safety Commission (Linda Keen) was fired by the
Minister for Natural Resources for what many commentators regarded as
political reasons, not justifiable cause, and through a process that many
commentators viewed as improper (compared to normal labor law
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commentators viewed as improper (compared to normal labor law
practice); the President has filed a court challenge of the firing which many
commentators expect her to win, but the situation provides evidence that,
in practice, the current government may not fundamentally respect the
independence of government watchdog agencies. -- See article about the
situation at: [ LINK ] 

56d    In practice, the ombudsman agency (or agencies) has a professional, full-time staff.

Score: 75

References: - There is not one agency for the Canadian federal government, but instead
a set of agencies, and all of the following agencies have a full-time staff
with a proven track record that demonstrates professionalism (but the grade
of 75 is given because a backlog of dealing with
complaints/cases/investigations at several of the agencies shows that the
agencies do not have adequate staff to fulfill their basic mandates): 
- Auditor General of Canada -- [ LINK ] -- who is the front-line investigator
helping ensure that the federal government complies with the Financial
Administration Act and regulations, and its own spending codes, policies
and guidelines, and receives value for money spent -- (Auditor General Act
R.S., 1985, c. A-17) -- [ LINK ]7" target="_blank">[ LINK ] -- Financial
Administration Act (R.S., 1985, c. F-11) -- [ LINK ] 

- Elections Canada -- [ LINK ] -- Chief Electoral Officer and Commissioner
of Canada Elections enforce the Canada Elections Act (which include
political finance laws) 

- Office of the Information Commissioner of Canada -- [ LINK ] -- who
enforces the Access to Information Act (R.S., 1985, c. A-1) --
http://lois.justice.gc.ca/en/showtdm/cs/A-1 

- Canadian Human Rights Commission -- [ LINK ] -- which enforces the
Canadian Human Rights Act (R.S., 1985, c. H-6) -- [ LINK ] -- and reviews
and rules on complaints about discriminatory treatment by the federal
government and federally regulated corporations 

- Commissioner of Official Languages -- [ LINK ] -- who investigates
complaints and has the power to issue reports and make recommendations
concerning the federal government's compliance with the Official
Languages Act (1985, c. 31 (4th Supp.)) -- [ LINK ] 

- Privacy Commissioner -- [ LINK ] -- who investigates complaints about the
abuse or disclosure of personal information collected by federal
government institutions under the Privacy Act (R.S., 1985, c. P-21) -- [
LINK ] 

- The Public Service Commission -- [ LINK ] -- (which, in addition to making
appointments and hirings itself, also conducts audits and also investigates
and rules on complaints about non-merit-based appointments) are
appointed without any public process by the federal Cabinet under
subsection 4(5), and members of the Public Service Staffing Tribunal
(which hears and rules on appeals of the Commission's rulings) are
appointed without any public process by the federal Cabinet under sections
88 and 90 of the Public Service Employment Act (2003, c. 22, ss. 12, 13) --
[ LINK ] 

- The members of the Public Service Labor Relations Board -- [ LINK ] --
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- The members of the Public Service Labor Relations Board -- [ LINK ] --
(which rules on various federal public service labor matters as set out in
collective bargaining agreements) are appointed without any public process
by the federal Cabinet under sections 12 and 18 of the Public Service Labor
Relations Act (2003, c. 22, s. 2) -- [ LINK ] - under clause 18(1)(e),
members of the Board must "have knowledge of or experience in labor
relations." 

********* 

- The grade of 75 is also given because following agencies either do not
have a track record that demonstrates professionalism, or in one case do
not have professional staff: 

- Conflict of Interest and Ethics Commissioner -- [ LINK ] -- who enforces
the Conflict of Interest Act and the Conflict of Interest Code for Members of
the House of Commons, has only been in existence since July 2007
(replacing the Ethics Commissioner position) and so does not have a track
record that clearly demonstrates professionalism (and, in the past, the
Ethics Commissioner's staff demonstrated both bias and incompetency); as
well, questions have been raised about the Commissioner's impartiality
and competency -- See for details Democracy Watch's court challenge of
the Commissioner's first ruling at: [ LINK ] 

- Commissioner of Lobbying -- [ LINK ] -- is a new independent Officer of
Parliament position created on July 2, 2008 (replacing the Registrar of
Lobbyists position) under an amended and re-titled Lobbying Act -- [ LINK ]
-- and so does not have a track record that clearly demonstrates
professionalism (and, in the past, the Registrar's staff demonstrated both
bias and incompetency -- See details about Democracy Watch's ongoing
court challenge of the Registrar at: [ LINK ] ) 

- Bill C-2, the so-called "Federal Accountability Act" (2006, c. 9 (passed into
law on Dec. 12, 2006)) -- [ LINK ] -- changed the Parliament of Canada Act
(R.S., 1985, c. P-1) -- [ LINK ] -- by adding sections 79.1 to 79.5 to create a
Parliamentary Budget Officer whose mandate is to issue public reports on
the economic and financial position of the federal government -- Section
79.2 of the Act designates the Senate Standing Committee on National
Finance, the House of Commons Standing Committee on Finance, and the
House of Commons Standing Committee on Public Accounts as the
statutory committees to which the Officer reports (and each of these
committees can order the Officer to produce reports.) The Parliamentary
Budget Officer was finally appointed in March 2008 (one year and three
months after the Federal Accountability Act became law) and so does not
have a track record that clearly demonstrates professionalism -- [ LINK ] 

- The Procurement Ombudsman (the first of which was appointed in
September 2007, but whose office did not begin full operations until May
2008, and so does not have a track record that clearly demonstrates
professionalism) -- [ LINK ] -- enforces the September 2007 Code of
Conduct for Procurement -- [ LINK ] -- the Ombudsman has the power to
review of procurement decisions following a complaint by a bidder, but no
power to overturn a decision, and the Ombudsman also serves at the
pleasure of the Prime Minister and Cabinet and can be dismissed at any
time for any reason, and therefore lacks the independence needed to fulfill
the mandate of the office. 
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- The Public Sector Integrity Commissioner position -- [ LINK ] -- who
addresses complaints about public servants (government employees)
violating laws, regulations, codes, policies and guidelines, was created in
spring 2007 under the Public Servants Disclosure Protection Act (2005, c.
46) -- [ LINK ] -- the first Commissioner appointed on July 9, 2007 under
section 39 of the Act and so does not have a track record that clearly
demonstrates professionalism. The Commissioner can investigate and
attempt to resolve complaints (including by appointing a mediator) and can
also apply for a binding order (including compensation for a whistleblower)
to the yet-to-be-established Public Servants Disclosure Protection Tribunal
(which will be appointed without any public process by the federal Cabinet,
chosen from amongst members of the Federal Court of Canada, under
section 20.7 of the Public Servants Disclosure Protection Act.) 

- The Senate Ethics Officer has no prior experience in enforcing ethics or
similar rules, and is under the control of a committee of senators, and
cannot investigate or publicly rule on a complaint without the approval of
the committee, and so lacks key facets of independence to be an effective
public protector -- [ LINK ] 

56e    In practice, agency appointments support the independence of the ombudsman agency
(or agencies).

Score: 75

References: - There is not one agency for the Canadian federal government, but instead
a set of agencies, and there is no public evidence that appointments to any
of the following agencies were made to decrease the independence of the
agencies: 
- Auditor General of Canada -- [ LINK ] -- who is the front-line investigator
helping ensure that the federal government complies with the Financial
Administration Act and regulations, and its own spending codes, policies
and guidelines, and receives value for money spent -- (Auditor General Act
R.S., 1985, c. A-17) -- [ LINK ]7" target="_blank">[ LINK ] -- Financial
Administration Act (R.S., 1985, c. F-11) -- [ LINK ] 

- Elections Canada -- [ LINK ] -- Chief Electoral Officer and Commissioner
of Canada Elections enforce the Canada Elections Act (which include
political finance laws) 

- Office of the Information Commissioner of Canada -- [ LINK ] -- who
enforces the Access to Information Act (R.S., 1985, c. A-1) --
http://lois.justice.gc.ca/en/showtdm/cs/A-1 

- Canadian Human Rights Commission -- [ LINK ] -- which enforces the
Canadian Human Rights Act (R.S., 1985, c. H-6) -- [ LINK ] -- and reviews
and rules on complaints about discriminatory treatment by the federal
government and federally regulated corporations 

- Commissioner of Official Languages -- [ LINK ] -- who investigates
complaints and has the power to issue reports and make recommendations
concerning the federal government's compliance with the Official
Languages Act (1985, c. 31 (4th Supp.)) -- [ LINK ] 

- Privacy Commissioner -- [ LINK ] -- who investigates complaints about the
abuse or disclosure of personal information collected by federal
government institutions under the Privacy Act (R.S., 1985, c. P-21) -- [
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government institutions under the Privacy Act (R.S., 1985, c. P-21) -- [
LINK ] 

- The Public Service Commission -- [ LINK ] -- (which, in addition to making
appointments and hirings itself, also conducts audits and also investigates
and rules on complaints about non-merit-based appointments) are
appointed without any public process by the federal Cabinet under
subsection 4(5), and members of the Public Service Staffing Tribunal
(which hears and rules on appeals of the Commission's rulings) are
appointed without any public process by the federal Cabinet under sections
88 and 90 of the Public Service Employment Act (2003, c. 22, ss. 12, 13) --
[ LINK ] 

- The members of the Public Service Labor Relations Board -- [ LINK ] --
(which rules on various federal public service labor matters as set out in
collective bargaining agreements) are appointed without any public process
by the federal Cabinet under sections 12 and 18 of the Public Service Labor
Relations Act (2003, c. 22, s. 2) -- [ LINK ] - under clause 18(1)(e),
members of the Board must "have knowledge of or experience in labor
relations." 

********* 

- However, the grade of 75 is given because following agencies do not
have a track record that clearly shows that the appointees were chosen to
support the independence of the agency: 

- Conflict of Interest and Ethics Commissioner -- [ LINK ] -- who enforces
the Conflict of Interest Act and the Conflict of Interest Code for Members of
the House of Commons, has only been in existence since July 2007
(replacing the Ethics Commissioner position) and so does not have a track
record that clearly demonstrates independence (and, in the past, the Ethics
Commissioner's staff demonstrated both bias and incompetency); as well,
questions have been raised about the Commissioner's impartiality and
competency -- See for details Democracy Watch's court challenge of the
Commissioner's first ruling at: [ LINK ] 

- Commissioner of Lobbying -- [ LINK ] -- is a new independent Officer of
Parliament position created July 2, 2008 (replacing the Registrar of
Lobbyists position) under an amended and re-titled Lobbying Act -- [ LINK ]
-- and so does not have a track record that clearly demonstrates
independence (and, in the past, the Registrar's staff demonstrated both
bias and incompetency -- See details about Democracy Watch's ongoing
court challenge of the Registrar at: [ LINK ] ) 

- Bill C-2, the so-called "Federal Accountability Act" (2006, c. 9 (passed into
law on Dec. 12, 2006)) -- [ LINK ] -- changed the Parliament of Canada Act
(R.S., 1985, c. P-1) -- [ LINK ] -- by adding sections 79.1 to 79.5 to create a
Parliamentary Budget Officer whose mandate is to issue public reports on
the economic and financial position of the federal government -- Section
79.2 of the Act designates the Senate Standing Committee on National
Finance, the House of Commons Standing Committee on Finance, and the
House of Commons Standing Committee on Public Accounts as the
statutory committees to which the Officer reports (and each of these
committees can order the Officer to produce reports) -- the Parliamentary
Budget Officer was finally appointed in March 2008 (one year and three
months after the Federal Accountability Act became law) and so does not
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months after the Federal Accountability Act became law) and so does not
have a track record that clearly demonstrates independence -- [ LINK ] 

- The Procurement Ombudsman (the first of which was appointed in
September 2007, but whose office did not begin full operations until May
2008, and so does not have a track record that clearly demonstrates
independence) -- [ LINK ] -- enforces the September 2007 Code of
Conduct for Procurement -- [ LINK ] -- The Ombudsman has the power to
review of procurement decisions following a complaint by a bidder, but no
power to overturn a decision, and the Ombudsman also serves at the
pleasure of the Prime Minister and Cabinet and can be dismissed at any
time for any reason, and therefore lacks the independence needed to fulfill
the mandate of the office. 

- The Public Sector Integrity Commissioner position -- [ LINK ] -- who
addresses complaints about public servants (government employees)
violating laws, regulations, codes, policies and guidelines, was created in
spring 2007 under the Public Servants Disclosure Protection Act (2005, c.
46) -- [ LINK ] -- The first Commissioner was appointed on July 9, 2007
under section 39 of the Act and so does not have a track record that clearly
demonstrates independence. The Commissioner can investigate and
attempt to resolve complaints (including by appointing a mediator) and can
also apply for a binding order (including compensation for a whistleblower)
to the yet-to-be-established Public Servants Disclosure Protection Tribunal
(which will be appointed without any public process by the federal Cabinet,
chosen from amongst members of the Federal Court of Canada, under
section 20.7 of the Public Servants Disclosure Protection Act.) 

- The Senate Ethics Officer has no prior experience in enforcing ethics or
similar rules, and is under the control of a committee of senators, and
cannot investigate or publicly rule on a complaint without the approval of
the committee, and so lacks key facets of independence to be an effective
public protector -- [ LINK ] 

56f    In practice, the ombudsman agency (or agencies) receives regular funding.

Score: 50

References: - There is not one agency for the Canadian federal government, but instead
a set of agencies, and 50 is given because a backlog of dealing with
complaints/cases/investigations at several of the agencies shows that the
agencies do not have adequate funding to fulfill their basic mandates (and
while the agencies receive regular funding, all are subject to political
considerations having an affect on their funding: 
- Auditor General of Canada -- [ LINK ] -- who is the front-line investigator
helping ensure that the federal government complies with the Financial
Administration Act and regulations, and its own spending codes, policies
and guidelines, and receives value for money spent -- (Auditor General Act
R.S., 1985, c. A-17) -- [ LINK ]7" target="_blank">[ LINK ] -- Financial
Administration Act (R.S., 1985, c. F-11) -- [ LINK ] 

- Elections Canada -- [ LINK ] -- Chief Electoral Officer and Commissioner
of Canada Elections enforce the Canada Elections Act (which include
political finance laws) 

- Office of the Information Commissioner of Canada -- [ LINK ] -- who
enforces the Access to Information Act (R.S., 1985, c. A-1) --
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http://lois.justice.gc.ca/en/showtdm/cs/A-1 

- Canadian Human Rights Commission -- [ LINK ] -- which enforces the
Canadian Human Rights Act (R.S., 1985, c. H-6) -- [ LINK ] -- and reviews
and rules on complaints about discriminatory treatment by the federal
government and federally regulated corporations 

- Commissioner of Official Languages -- [ LINK ] -- who investigates
complaints and has the power to issue reports and make recommendations
concerning the federal government's compliance with the Official
Languages Act (1985, c. 31 (4th Supp.)) -- [ LINK ] 

- Privacy Commissioner -- [ LINK ] -- who investigates complaints about the
abuse or disclosure of personal information collected by federal
government institutions under the Privacy Act (R.S., 1985, c. P-21) -- [
LINK ] 

- The Public Service Commission -- [ LINK ] -- (which, in addition to making
appointments and hirings itself, also conducts audits and also investigates
and rules on complaints about non-merit-based appointments) are
appointed without any public process by the federal Cabinet under
subsection 4(5), and members of the Public Service Staffing Tribunal
(which hears and rules on appeals of the Commission's rulings) are
appointed without any public process by the federal Cabinet under sections
88 and 90 of the Public Service Employment Act (2003, c. 22, ss. 12, 13) --
[ LINK ] 

- The members of the Public Service Labor Relations Board -- [ LINK ] --
(which rules on various federal public service labor matters as set out in
collective bargaining agreements) are appointed without any public process
by the federal Cabinet under sections 12 and 18 of the Public Service Labor
Relations Act (2003, c. 22, s. 2) -- [ LINK ] - under clause 18(1)(e),
members of the Board must "have knowledge of or experience in labor
relations." 

- The Senate Ethics Officer has no prior experience in enforcing ethics or
similar rules, and is under the control of a committee of senators, and
cannot investigate or publicly rule on a complaint without the approval of
the committee, and so lacks key facets of independence (including in terms
of funding) to be an effective public protector -- [ LINK ] 

********* 

- The grade of 50 is also given because following agencies either do not
have a track record that demonstrates that they will receive regular funding: 

- Conflict of Interest and Ethics Commissioner -- [ LINK ] -- who enforces
the Conflict of Interest Act and the Conflict of Interest Code for Members of
the House of Commons, has only been in existence since July 2007
(replacing the Ethics Commissioner position) and so does not have a track
record that clearly demonstrates that the Commissioner's office will receive
regular funding. 

- Commissioner of Lobbying -- [ LINK ] -- is a new independent Officer of
Parliament position created on July 2, 2008 (replacing the Registrar of
Lobbyists position) under an amended and re-titled Lobbying Act -- [ LINK ]
-- and so does not have a track record that clearly demonstrates it will
receive regular funding (and, in the past, the Registrar has taken several
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years to investigate and rule on complaints -- See details about Democracy
Watch's ongoing court challenge of the Registrar at: [ LINK ] ) 

- Bill C-2, the so-called "Federal Accountability Act" (2006, c. 9 (passed into
law on Dec. 12, 2006)) -- [ LINK ] -- changed the Parliament of Canada Act
(R.S., 1985, c. P-1) -- [ LINK ] -- by adding sections 79.1 to 79.5 to create a
Parliamentary Budget Officer whose mandate is to issue public reports on
the economic and financial position of the federal government -- Section
79.2 of the Act designates the Senate Standing Committee on National
Finance, the House of Commons Standing Committee on Finance, and the
House of Commons Standing Committee on Public Accounts as the
statutory committees to which the Officer reports (and each of these
committees can order the Officer to produce reports) -- The Parliamentary
Budget Officer was finally appointed in March 2008 (one year and three
months after the Federal Accountability Act became law) and so does not
have a track record that clearly demonstrates that the Officer will receive
regular funding -- [ LINK ] 

- The Procurement Ombudsman (the first of which was appointed in
September 2007, but whose office did not begin full operations until May
2008, and so does not have a track record that clearly demonstrates that
the Ombudsman will receive regular funding) -- [ LINK ] -- enforces the
September 2007 Code of Conduct for Procurement -- [ LINK ] -- The
Ombudsman has the power to review of procurement decisions following a
complaint by a bidder, but no power to overturn a decision, and the
Ombudsman also serves at the pleasure of the Prime Minister and Cabinet
and can be dismissed at any time for any reason, and therefore lacks the
independence needed to fulfill the mandate of the office. 

- The Public Sector Integrity Commissioner position -- [ LINK ] -- who
addresses complaints about public servants (government employees)
violating laws, regulations, codes, policies and guidelines, was created in
spring 2007 under the Public Servants Disclosure Protection Act (2005, c.
46) -- [ LINK ] -- the first Commissioner appointed on July 9, 2007 under
section 39 of the Act and so does not have a track record that clearly
demonstrates that the Commissioner will receive regular funding. The
Commissioner can investigate and attempt to resolve complaints (including
by appointing a mediator) and can also apply for a binding order (including
compensation for a whistleblower) to the yet-to-be-established Public
Servants Disclosure Protection Tribunal (which will be appointed without
any public process by the federal Cabinet, chosen from amongst members
of the Federal Court of Canada, under section 20.7 of the Public Servants
Disclosure Protection Act.) 

56g    In practice, the ombudsman agency (or agencies) makes publicly available reports.

Score: 75

References: - There is not one agency for the Canadian federal government, but instead
a set of agencies, as follows, and all of the agencies make publicly
available reports (mainly investigation and annual reports.) 
- The grade of 75 is given because the Conflict of Interest and Ethics
Commissioner, and the Senate Ethics Officer, are both allowed to give
secret advice to the public office holders under her mandate; Elections
Canada, the Canadian Human Rights Commission, the Registrar of
Lobbyists (replaced July 2, 2008 by the Commissioner of Lobbying) and
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the Information Commissioner all have multi-year backlogs on their
investigations reports; and several of the agencies are new and so do not
have a track record that shows that they will make regular, timely reports on
investigations: 

- Auditor General of Canada -- [ LINK ] -- who is the front-line investigator
helping ensure that the federal government complies with the Financial
Administration Act and regulations, and its own spending codes, policies
and guidelines, and receives value for money spent -- (Auditor General Act
R.S., 1985, c. A-17) -- [ LINK ]7" target="_blank">[ LINK ] -- Financial
Administration Act (R.S., 1985, c. F-11) -- [ LINK ] 

- Conflict of Interest and Ethics Commissioner -- [ LINK ] -- who enforces
the Conflict of Interest Act and the Conflict of Interest Code for Members of
the House of Commons 

- Elections Canada -- [ LINK ] -- Chief Electoral Officer and Commissioner
of Canada Elections enforce the Canada Elections Act (which include
political finance laws) 

- Office of the Information Commissioner of Canada -- [ LINK ] -- who
enforces the Access to Information Act (R.S., 1985, c. A-1) --
http://lois.justice.gc.ca/en/showtdm/cs/A-1 

- Canadian Human Rights Commission -- [ LINK ] -- which enforces the
Canadian Human Rights Act (R.S., 1985, c. H-6) -- [ LINK ] -- and reviews
and rules on complaints about discriminatory treatment by the federal
government and federally regulated corporations 

- Commissioner of Lobbying -- [ LINK ] -- is a new independent Officer of
Parliament position created on July 2, 2008 under an amended and re-titled
Lobbying Act -- [ LINK ] 

- Commissioner of Official Languages -- [ LINK ] -- who investigates
complaints and has the power to issue reports and make recommendations
concerning the federal government's compliance with the Official
Languages Act (1985, c. 31 (4th Supp.)) -- [ LINK ] 

- Bill C-2, the so-called "Federal Accountability Act" (2006, c. 9 (passed into
law on Dec. 12, 2006)) -- [ LINK ] -- changed the Parliament of Canada Act
(R.S., 1985, c. P-1) -- [ LINK ] -- by adding sections 79.1 to 79.5 to create a
Parliamentary Budget Officer whose mandate is to issue public reports on
the economic and financial position of the federal government -- Section
79.2 of the Act designates the Senate Standing Committee on National
Finance, the House of Commons Standing Committee on Finance, and the
House of Commons Standing Committee on Public Accounts as the
statutory committees to which the Officer reports (and each of these
committees can order the Officer to produce reports) -- the Parliamentary
Budget Officer was finally appointed in March 2008 (one year and three
months after the Federal Accountability Act became law) -- [ LINK ] 

- Privacy Commissioner -- [ LINK ] -- who investigates complaints about the
abuse or disclosure of personal information collected by federal
government institutions under the Privacy Act (R.S., 1985, c. P-21) -- [
LINK ] 

- The Procurement Ombudsman (the first of which was appointed in
September 2007, but whose office did not begin full operations until May
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2008) -- [ LINK ] -- enforces the September 2007 Code of Conduct for
Procurement -- [ LINK ] -- The Ombudsman has the power to review of
procurement decisions following a complaint by a bidder, but no power to
overturn a decision, and the Ombudsman also serves at the pleasure of the
Prime Minister and Cabinet and can be dismissed at any time for any
reason, and therefore lacks the independence needed to fulfill the mandate
of the office. 

- The Public Sector Integrity Commissioner position -- [ LINK ] -- who
addresses complaints about public servants (government employees)
violating laws, regulations, codes, policies and guidelines, was created in
spring 2007 under the Public Servants Disclosure Protection Act (2005, c.
46) -- [ LINK ] -- The first Commissioner was appointed on July 9, 2007
under section 39 of the Act. The Commissioner can investigate and attempt
to resolve complaints (including by appointing a mediator) and can also
apply for a binding order (including compensation for a whistleblower) to
the yet-to-be-established Public Servants Disclosure Protection Tribunal
(which will be appointed without any public process by the federal Cabinet,
chosen from amongst members of the Federal Court of Canada, under
section 20.7 of the Public Servants Disclosure Protection Act.) 

- The Public Service Commission -- [ LINK ] -- (which, in addition to making
appointments and hirings itself, also conducts audits and also investigates
and rules on complaints about non-merit-based appointments) are
appointed without any public process by the federal Cabinet under
subsection 4(5), and members of the Public Service Staffing Tribunal
(which hears and rules on appeals of the Commission's rulings) are
appointed without any public process by the federal Cabinet under sections
88 and 90 of the Public Service Employment Act (2003, c. 22, ss. 12, 13) --
[ LINK ] 

- The members of the Public Service Labor Relations Board -- [ LINK ] --
(which rules on various federal public service labor matters as set out in
collective bargaining agreements) are appointed without any public process
by the federal Cabinet under sections 12 and 18 of the Public Service Labor
Relations Act (2003, c. 22, s. 2) -- [ LINK ] - under clause 18(1)(e),
members of the Board must "have knowledge of or experience in labor
relations." 

- The Senate Ethics Officer is under the control of a committee of senators,
and cannot investigate or publicly rule on a complaint without the approval
of the committee, and so lacks key facets of independence to be an
effective public protector -- [ LINK ] 

56h    In practice, when necessary, the national ombudsman (or equivalent agency or
agencies) initiates investigations.

Score: 75

References: - There is not one agency for the Canadian federal government, but instead
a set of agencies, as follows, and all of the agencies have the power to
initiate investigations. 
- The grade of 75 is given because the Conflict of Interest and Ethics
Commissioner is allowed to give secret advice to the public office holders
under her mandate; Elections Canada, the Canadian Human Rights
Commission, the Registrar of Lobbyists (replaced July 2, 2008 by the
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Commissioner of Lobbying) and the Information Commissioner all have
multi-year backlogs on their investigations reports; the Senate Ethics
Officer cannot initiate an investigation unless a committee of senators
approves it, and; several of the agencies are new and so do not have a
track record that shows that they will investigations when necessary: 

- Auditor General of Canada -- [ LINK ] -- who is the front-line investigator
helping ensure that the federal government complies with the Financial
Administration Act and regulations, and its own spending codes, policies
and guidelines, and receives value for money spent -- (Auditor General Act
R.S., 1985, c. A-17) -- [ LINK ]7" target="_blank">[ LINK ] -- Financial
Administration Act (R.S., 1985, c. F-11) -- [ LINK ] 

- Conflict of Interest and Ethics Commissioner -- [ LINK ] -- who enforces
the Conflict of Interest Act and the Conflict of Interest Code for Members of
the House of Commons 

- Elections Canada -- [ LINK ] -- Chief Electoral Officer and Commissioner
of Canada Elections enforce the Canada Elections Act (which include
political finance laws) 

- Office of the Information Commissioner of Canada -- [ LINK ] -- who
enforces the Access to Information Act (R.S., 1985, c. A-1) --
http://lois.justice.gc.ca/en/showtdm/cs/A-1 

- Canadian Human Rights Commission -- [ LINK ] -- which enforces the
Canadian Human Rights Act (R.S., 1985, c. H-6) -- [ LINK ] -- and reviews
and rules on complaints about discriminatory treatment by the federal
government and federally regulated corporations 

- Commissioner of Lobbying -- [ LINK ] -- is a new independent Officer of
Parliament position created on July 2, 2008 under an amended and re-titled
Lobbying Act -- [ LINK ] 

- Commissioner of Official Languages -- [ LINK ] -- who investigates
complaints and has the power to issue reports and make recommendations
concerning the federal government's compliance with the Official
Languages Act (1985, c. 31 (4th Supp.)) -- [ LINK ] 

- Bill C-2, the so-called "Federal Accountability Act" (2006, c. 9 (passed into
law on Dec. 12, 2006)) -- [ LINK ] -- changed the Parliament of Canada Act
(R.S., 1985, c. P-1) -- [ LINK ] -- by adding sections 79.1 to 79.5 to create a
Parliamentary Budget Officer whose mandate is to issue public reports on
the economic and financial position of the federal government -- Section
79.2 of the Act designates the Senate Standing Committee on National
Finance, the House of Commons Standing Committee on Finance, and the
House of Commons Standing Committee on Public Accounts as the
statutory committees to which the Officer reports (and each of these
committees can order the Officer to produce reports) -- the Parliamentary
Budget Officer was finally appointed in March 2008 (one year and three
months after the Federal Accountability Act became law) -- [ LINK ] 

- Privacy Commissioner -- [ LINK ] -- who investigates complaints about the
abuse or disclosure of personal information collected by federal
government institutions under the Privacy Act (R.S., 1985, c. P-21) -- [
LINK ] 

- The Procurement Ombudsman (the first of which was appointed in
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September 2007, but whose office did not begin full operations until May
2008) -- [ LINK ] -- enforces the September 2007 Code of Conduct for
Procurement -- [ LINK ] -- the Ombudsman has the power to review of
procurement decisions following a complaint by a bidder, but no power to
overturn a decision, and the Ombudsman also serves at the pleasure of the
Prime Minister and Cabinet and can be dismissed at any time for any
reason, and therefore lacks the independence needed to fulfill the mandate
of the office 

- The Public Sector Integrity Commissioner position -- [ LINK ] -- who
addresses complaints about public servants (government employees)
violating laws, regulations, codes, policies and guidelines, was created in
spring 2007 under the Public Servants Disclosure Protection Act (2005, c.
46) -- [ LINK ] -- The first Commissioner was appointed on July 9, 2007
under section 39 of the Act. The Commissioner can investigate and attempt
to resolve complaints (including by appointing a mediator) and can also
apply for a binding order (including compensation for a whistleblower) to
the yet-to-be-established Public Servants Disclosure Protection Tribunal
(which will be appointed without any public process by the federal Cabinet,
chosen from amongst members of the Federal Court of Canada, under
section 20.7 of the Public Servants Disclosure Protection Act) 

- The Public Service Commission -- [ LINK ] -- (which, in addition to making
appointments and hirings itself, also conducts audits and also investigates
and rules on complaints about non-merit-based appointments) are
appointed without any public process by the federal Cabinet under
subsection 4(5), and members of the Public Service Staffing Tribunal
(which hears and rules on appeals of the Commission's rulings) are
appointed without any public process by the federal Cabinet under sections
88 and 90 of the Public Service Employment Act (2003, c. 22, ss. 12, 13) --
[ LINK ] 

- The members of the Public Service Labor Relations Board -- [ LINK ] --
(which rules on various federal public service labor matters as set out in
collective bargaining agreements) are appointed without any public process
by the federal Cabinet under sections 12 and 18 of the Public Service Labor
Relations Act (2003, c. 22, s. 2) -- [ LINK ] - under clause 18(1)(e),
members of the Board must "have knowledge of or experience in labor
relations." 

- The Senate Ethics Officer is under the control of a committee of senators,
and cannot investigate or publicly rule on a complaint without the approval
of the committee, and so lacks key facets of independence to be an
effective public protector -- [ LINK ] 

56i    In practice, when necessary, the national ombudsman (or equivalent agency or
agencies) imposes penalties on offenders.

Score: 50

References: - There is not one agency for the Canadian federal government, but instead
a set of agencies, as follows, and all of the agencies make publicly
available reports (mainly investigation and annual reports.) 
- The grade of 50 is given because while the following agencies have no
power to impose penalties on offenders the Auditor General, Ethics
Commissioner, and Procurement Ombudsman have the legal power to
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cooperate with the Royal Canadian Mounted Police (RCMP - Canada's
national police force) in investigations that can lead to prosecutions (and,
therefore, penalties for offenders.) However, it should be noted that the
Ethics Commissioner has no track record of such cooperation since 2004
when the position was created, nor does the Procurement Ombudsman
because the office is new: 

- Auditor General of Canada -- [ LINK ] -- who is the front-line investigator
helping ensure that the federal government complies with the Financial
Administration Act and regulations, and its own spending codes, policies
and guidelines, and receives value for money spent -- (Auditor General Act
R.S., 1985, c. A-17) -- [ LINK ]7" target="_blank">[ LINK ] -- Financial
Administration Act (R.S., 1985, c. F-11) -- [ LINK ] 

- Conflict of Interest and Ethics Commissioner -- [ LINK ] -- who enforces
the Conflict of Interest Act and the Conflict of Interest Code for Members of
the House of Commons 

- Office of the Information Commissioner of Canada -- [ LINK ] -- who
enforces the Access to Information Act (R.S., 1985, c. A-1) --
http://lois.justice.gc.ca/en/showtdm/cs/A-1 

- Commissioner of Official Languages -- [ LINK ] -- who investigates
complaints and has the power to issue reports and make recommendations
concerning the federal government's compliance with the Official
Languages Act (1985, c. 31 (4th Supp.)) -- [ LINK ] 

- Bill C-2, the so-called "Federal Accountability Act" (2006, c. 9 (passed into
law on Dec. 12, 2006)) -- [ LINK ] -- changed the Parliament of Canada Act
(R.S., 1985, c. P-1) -- [ LINK ] -- by adding sections 79.1 to 79.5 to create a
Parliamentary Budget Officer whose mandate is to issue public reports on
the economic and financial position of the federal government -- Section
79.2 of the Act designates the Senate Standing Committee on National
Finance, the House of Commons Standing Committee on Finance, and the
House of Commons Standing Committee on Public Accounts as the
statutory committees to which the Officer reports (and each of these
committees can order the Officer to produce reports) -- the Parliamentary
Budget Officer was finally appointed in March 2008 (one year and three
months after the Federal Accountability Act became law) -- [ LINK ] 

- The Procurement Ombudsman (the first of which was appointed in
September 2007, but whose office did not begin full operations until May
2008) -- [ LINK ] -- enforces the September 2007 Code of Conduct for
Procurement -- [ LINK ] -- The Ombudsman has the power to review of
procurement decisions following a complaint by a bidder, but no power to
overturn a decision, and the Ombudsman also serves at the pleasure of the
Prime Minister and Cabinet and can be dismissed at any time for any
reason, and therefore lacks the independence needed to fulfill the mandate
of the office. 

*********** 

- The grade of 50 is also given because while the following agencies have
the power to impose penalties on offenders, they have no track record of
imposing penalties: 

- Elections Canada -- [ LINK ] -- Chief Electoral Officer (CEO) and
Commissioner of Canada Elections enforce the Canada Elections Act
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Commissioner of Canada Elections enforce the Canada Elections Act
(which include political finance laws) -- the CEO and Commissioner usually
only require offenders to correct their actions (return illegal donations,
correct incorrect financial statements, etc.) through compliance
agreements, instead of penalizing offenders 

- Commissioner of Lobbying -- [ LINK ] -- is a new independent Officer of
Parliament position created July 2, 2008 under an amended and re-titled
Lobbying Act -- [ LINK ] 

- Privacy Commissioner -- [ LINK ] -- who investigates complaints about the
abuse or disclosure of personal information collected by federal
government institutions under the Privacy Act (R.S., 1985, c. P-21) -- [
LINK ] 

- The Public Sector Integrity Commissioner position -- [ LINK ] -- who
addresses complaints about public servants (government employees)
violating laws, regulations, codes, policies and guidelines, was created in
spring 2007 under the Public Servants Disclosure Protection Act (2005, c.
46) -- [ LINK ] -- the first Commissioner appointed on July 9, 2007 under
section 39 of the Act. The Commissioner can investigate and attempt to
resolve complaints (including by appointing a mediator) and can also apply
for a binding order (including compensation for a whistleblower) to the
yet-to-be-established Public Servants Disclosure Protection Tribunal (which
will be appointed without any public process by the federal Cabinet, chosen
from amongst members of the Federal Court of Canada, under section 20.7
of the Public Servants Disclosure Protection Act) 

- The Public Service Commission -- [ LINK ] -- (which, in addition to making
appointments and hirings itself, also conducts audits and also investigates
and rules on complaints about non-merit-based appointments) are
appointed without any public process by the federal Cabinet under
subsection 4(5), and members of the Public Service Staffing Tribunal
(which hears and rules on appeals of the Commission's rulings) are
appointed without any public process by the federal Cabinet under sections
88 and 90 of the Public Service Employment Act (2003, c. 22, ss. 12, 13) --
[ LINK ] 

- The members of the Public Service Labor Relations Board -- [ LINK ] --
(which rules on various federal public service labor matters as set out in
collective bargaining agreements) are appointed without any public process
by the federal Cabinet under sections 12 and 18 of the Public Service Labor
Relations Act (2003, c. 22, s. 2) -- [ LINK ] - under clause 18(1)(e),
members of the Board must "have knowledge of or experience in labor
relations." 

- The Senate Ethics Officer is under the control of a committee of senators,
and cannot investigate or publicly rule on a complaint without the approval
of the committee, and so lacks key facets of independence to be an
effective public protector -- [ LINK ] 

********* 

- Only the following agency both has the power to impose penalties on
offenders, and a track record of doing so: 

- Canadian Human Rights Commission -- [ LINK ] -- which enforces the
Canadian Human Rights Act (R.S., 1985, c. H-6) -- [ LINK ] -- and reviews
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Canadian Human Rights Act (R.S., 1985, c. H-6) -- [ LINK ] -- and reviews
and rules on complaints about discriminatory treatment by the federal
government and federally regulated corporations 

56j    In practice, the government acts on the findings of the ombudsman agency (or agencies).

Score: 25

References: - There is not one agency for the Canadian federal government, but instead
a set of agencies. 
- The grade of 25 is given because the government usually ignores the
report of the following agencies: 

- Auditor General of Canada -- [ LINK ] -- who is the front-line investigator
helping ensure that the federal government complies with the Financial
Administration Act and regulations, and its own spending codes, policies
and guidelines, and receives value for money spent -- (Auditor General Act
R.S., 1985, c. A-17) -- [ LINK ]7" target="_blank">[ LINK ] -- Financial
Administration Act (R.S., 1985, c. F-11) -- [ LINK ] 

- Office of the Information Commissioner of Canada -- [ LINK ] -- who
enforces the Access to Information Act (R.S., 1985, c. A-1) --
http://lois.justice.gc.ca/en/showtdm/cs/A-1 

- Commissioner of Official Languages -- [ LINK ] -- who investigates
complaints and has the power to issue reports and make recommendations
concerning the federal government's compliance with the Official
Languages Act (1985, c. 31 (4th Supp.)) -- [ LINK ] 

******* 

- The grade of 25 is also given because the following agencies are new
and so have no track record of reports: 

- Conflict of Interest and Ethics Commissioner -- [ LINK ] -- who enforces
the Conflict of Interest Act and the Conflict of Interest Code for Members of
the House of Commons. 

- Commissioner of Lobbying -- [ LINK ] -- is a new independent Officer of
Parliament position created July 2, 2008 under an amended and re-titled
Lobbying Act -- [ LINK ] 

- Bill C-2, the so-called "Federal Accountability Act" (2006, c. 9 (passed into
law on Dec. 12, 2006)) -- [ LINK ] -- changed the Parliament of Canada Act
(R.S., 1985, c. P-1) -- [ LINK ] -- by adding sections 79.1 to 79.5 to create a
Parliamentary Budget Officer whose mandate is to issue public reports on
the economic and financial position of the federal government -- Section
79.2 of the Act designates the Senate Standing Committee on National
Finance, the House of Commons Standing Commitee on Finance, and the
House of Commons Standing Committee on Public Accounts as the
statutory committees to which the Officer reports (and each of these
committees can order the Officer to produce reports) -- the Parliamentary
Budget Officer was finally appointed in March 2008 (one year and three
months after the Federal Accountability Act became law) -- [ LINK ] 

- The Procurement Ombudsman (the first of which was appointed in
September 2007, but whose office did not begin full operations until May
2008) -- [ LINK ] -- enforces the September 2007 Code of Conduct for
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Procurement -- [ LINK ] -- The Ombudsman has the power to review of
procurement decisions following a complaint by a bidder, but no power to
overturn a decision, and the Ombudsman also serves at the pleasure of the
Prime Minister and Cabinet and can be dismissed at any time for any
reason, and therefore lacks the independence needed to fulfill the mandate
of the office. 

- The Public Sector Integrity Commissioner position -- [ LINK ] -- who
addresses complaints about public servants (government employees)
violating laws, regulations, codes, policies and guidelines, was created in
spring 2007 under the Public Servants Disclosure Protection Act (2005, c.
46) -- [ LINK ] -- The first Commissioner was appointed on July 9, 2007
under section 39 of the Act. The Commissioner can investigate and attempt
to resolve complaints (including by appointing a mediator) and can also
apply for a binding order (including compensation for a whistleblower) to
the yet-to-be-established Public Servants Disclosure Protection Tribunal
(which will be appointed without any public process by the federal Cabinet,
chosen from amongst members of the Federal Court of Canada, under
section 20.7 of the Public Servants Disclosure Protection Act.) 

*********** 

- The grade of 25 is also given because the only agency reports that are
usually followed by the government are the following: 

- Elections Canada -- [ LINK ] -- Chief Electoral Officer and Commissioner
of Canada Elections enforce the Canada Elections Act (which include
political finance laws) 

- Canadian Human Rights Commission -- [ LINK ] -- which enforces the
Canadian Human Rights Act (R.S., 1985, c. H-6) -- [ LINK ] -- and reviews
and rules on complaints about discriminatory treatment by the federal
government and federally regulated corporations 

- Privacy Commissioner -- [ LINK ] -- who investigates complaints about the
abuse or disclosure of personal information collected by federal
government institutions under the Privacy Act (R.S., 1985, c. P-21) -- [
LINK ] 

- The Public Service Commission -- [ LINK ] -- (which, in addition to making
appointments and hirings itself, also conducts audits and also investigates
and rules on complaints about non-merit-based appointments) are
appointed without any public process by the federal Cabinet under
subsection 4(5), and members of the Public Service Staffing Tribunal
(which hears and rules on appeals of the Commission's rulings) are
appointed without any public process by the federal Cabinet under sections
88 and 90 of the Public Service Employment Act (2003, c. 22, ss. 12, 13) --
[ LINK ] 

- The members of the Public Service Labor Relations Board -- [ LINK ] --
(which rules on various federal public service labor matters as set out in
collective bargaining agreements) are appointed without any public process
by the federal Cabinet under sections 12 and 18 of the Public Service Labor
Relations Act (2003, c. 22, s. 2) -- [ LINK ] - under clause 18(1)(e),
members of the Board must "have knowledge of or experience in labor
relations." 

************ 
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************ 

- Finally, the grade of 25 is also given because the Senate Ethics Officer is
under the control of a committee of senators, and cannot even investigate
or publicly rule on a complaint without the approval of the committee, and
so lacks key facets of independence to be an effective public protector -- [
LINK ] 

56k    In practice, the ombudsman agency (or agencies) acts on citizen complaints within a
reasonable time period.

Score: 50

References: - There is not one agency for the Canadian federal government, but instead
a set of agencies, as follows, and all of the agencies have the power to
initiate investigations. 
- The grade of 50 is given because the Conflict of Interest and Ethics
Commissioner is not explicitly required to initiate an investigation when a
complaint is received from the public -- See details about Democracy
Watch's court case challenging this lack of requirement to investigate, and
also challenging a ruling by the Commissioner, at: [ LINK ] 

- The grade of 50 is also given because Elections Canada, the Canadian
Human Rights Commission, the Registrar of Lobbyists (replaced July 2,
2008 by the Commissioner of Lobbying) and the Information Commissioner
all have multi-year backlogs on their investigations reports; and the Senate
Ethics Officer cannot initiate an investigation unless a committee of
senators approves it, and; several of the agencies are new and so do not
have a track record that shows that they will investigations when necessary:

- Auditor General of Canada -- [ LINK ] -- who is the front-line investigator
helping ensure that the federal government complies with the Financial
Administration Act and regulations, and its own spending codes, policies
and guidelines, and receives value for money spent -- (Auditor General Act
R.S., 1985, c. A-17) -- [ LINK ]7" target="_blank">[ LINK ] -- Financial
Administration Act (R.S., 1985, c. F-11) -- [ LINK ] 

- Conflict of Interest and Ethics Commissioner -- [ LINK ] -- who enforces
the Conflict of Interest Act and the Conflict of Interest Code for Members of
the House of Commons 

- Elections Canada -- [ LINK ] -- Chief Electoral Officer and Commissioner
of Canada Elections enforce the Canada Elections Act (which include
political finance laws) 

- Office of the Information Commissioner of Canada -- [ LINK ] -- who
enforces the Access to Information Act (R.S., 1985, c. A-1) --
http://lois.justice.gc.ca/en/showtdm/cs/A-1 

- Canadian Human Rights Commission -- [ LINK ] -- which enforces the
Canadian Human Rights Act (R.S., 1985, c. H-6) -- [ LINK ] -- and reviews
and rules on complaints about discriminatory treatment by the federal
government and federally regulated corporations 

- Commissioner of Lobbying -- [ LINK ] -- is a new independent Officer of
Parliament position created on July 2, 2008 under an amended and re-titled
Lobbying Act -- [ LINK ] 
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- Commissioner of Official Languages -- [ LINK ] -- who investigates
complaints and has the power to issue reports and make recommendations
concerning the federal government's compliance with the Official
Languages Act (1985, c. 31 (4th Supp.)) -- [ LINK ] 

- Bill C-2, the so-called "Federal Accountability Act" (2006, c. 9 (passed into
law on Dec. 12, 2006)) -- [ LINK ] -- changed the Parliament of Canada Act
(R.S., 1985, c. P-1) -- [ LINK ] -- by adding sections 79.1 to 79.5 to create a
Parliamentary Budget Officer whose mandate is to issue public reports on
the economic and financial position of the federal government -- Section
79.2 of the Act designates the Senate Standing Committee on National
Finance, the House of Commons Standing Committee on Finance, and the
House of Commons Standing Committee on Public Accounts as the
statutory committees to which the Officer reports (and each of these
committees can order the Officer to produce reports.) The Parliamentary
Budget Officer was finally appointed in March 2008 (one year and three
months after the Federal Accountability Act became law) -- [ LINK ] 

- Privacy Commissioner -- [ LINK ] -- who investigates complaints about the
abuse or disclosure of personal information collected by federal
government institutions under the Privacy Act (R.S., 1985, c. P-21) -- [
LINK ] 

- The Procurement Ombudsman (the first of which was appointed in
September 2007, but whose office did not begin full operations until May
2008) -- [ LINK ] -- enforces the September 2007 Code of Conduct for
Procurement -- [ LINK ] -- The Ombudsman has the power to review of
procurement decisions following a complaint by a bidder, but no power to
overturn a decision, and the Ombudsman also serves at the pleasure of the
Prime Minister and Cabinet and can be dismissed at any time for any
reason, and therefore lacks the independence needed to fulfill the mandate
of the office. 

- The Public Sector Integrity Commissioner position -- [ LINK ] -- who
addresses complaints about public servants (government employees)
violating laws, regulations, codes, policies and guidelines, was created in
spring 2007 under the Public Servants Disclosure Protection Act (2005, c.
46) -- [ LINK ] -- the first Commissioner appointed on July 9, 2007 under
section 39 of the Act. The Commissioner can investigate and attempt to
resolve complaints (including by appointing a mediator) and can also apply
for a binding order (including compensation for a whistleblower) to the
yet-to-be-established Public Servants Disclosure Protection Tribunal (which
will be appointed without any public process by the federal Cabinet, chosen
from amongst members of the Federal Court of Canada, under section 20.7
of the Public Servants Disclosure Protection Act) 

- The Public Service Commission -- [ LINK ] -- (which, in addition to making
appointments and hirings itself, also conducts audits and also investigates
and rules on complaints about non-merit-based appointments) are
appointed without any public process by the federal Cabinet under
subsection 4(5), and members of the Public Service Staffing Tribunal
(which hears and rules on appeals of the Commission's rulings) are
appointed without any public process by the federal Cabinet under sections
88 and 90 of the Public Service Employment Act (2003, c. 22, ss. 12, 13) --
[ LINK ] 
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- The members of the Public Service Labor Relations Board -- [ LINK ] --
(which rules on various federal public service labor matters as set out in
collective bargaining agreements) are appointed without any public process
by the federal Cabinet under sections 12 and 18 of the Public Service Labor
Relations Act (2003, c. 22, s. 2) -- [ LINK ] - under clause 18(1)(e),
members of the Board must "have knowledge of or experience in labor
relations." 

- The Senate Ethics Officer is under the control of a committee of senators,
and cannot investigate or publicly rule on a complaint without the approval
of the committee, and so lacks key facets of independence to be an
effective public protector -- [ LINK ] 

http://lois.justice.gc.ca/en/showtdm/cs/P-33.01
http://www.pslrb-crtfp.gc.ca/intro_e.asp
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57: Can citizens access the reports of the ombudsman?

57a    In law, citizens can access reports of the ombudsman(s).

Score: YES

References: - There is not one agency for the Canadian federal government, but instead
a set of agencies, as follows, and all of the agencies make publicly
available reports (mainly investigation and annual reports) by filing them
with Parliament (and, usually at the same time, posting them on their web
sites.) 
- However, it should be noted that the Conflict of Interest and Ethics
Commissioner, and the Senate Ethics Officer, are both allowed to give
secret advice to the public office holders under her mandate, and several of
the agencies are new and so do not have a track record that shows that
they will make all their reports accessible. 

- Auditor General of Canada -- [ LINK ] -- who is the front-line investigator
helping ensure that the federal government complies with the Financial
Administration Act and regulations, and its own spending codes, policies
and guidelines, and receives value for money spent -- (Auditor General Act
R.S., 1985, c. A-17) -- [ LINK ]7" target="_blank">[ LINK ] -- Financial
Administration Act (R.S., 1985, c. F-11) -- [ LINK ] 

- Conflict of Interest and Ethics Commissioner -- [ LINK ] -- who enforces
the Conflict of Interest Act and the Conflict of Interest Code for Members of
the House of Commons 

- Elections Canada -- [ LINK ] -- Chief Electoral Officer and Commissioner
of Canada Elections enforce the Canada Elections Act (which include
political finance laws) 

- Office of the Information Commissioner of Canada -- [ LINK ] -- who
enforces the Access to Information Act (R.S., 1985, c. A-1) --
http://lois.justice.gc.ca/en/showtdm/cs/A-1 

- Canadian Human Rights Commission -- [ LINK ] -- which enforces the
Canadian Human Rights Act (R.S., 1985, c. H-6) -- [ LINK ] -- and reviews
and rules on complaints about discriminatory treatment by the federal
government and federally regulated corporations 

- Commissioner of Lobbying -- [ LINK ] -- is a new independent Officer of
Parliament position created on July 2, 2008 under an amended and re-titled
Lobbying Act -- [ LINK ] 

- Commissioner of Official Languages -- [ LINK ] -- who investigates
complaints and has the power to issue reports and make recommendations
concerning the federal government's compliance with the Official
Languages Act (1985, c. 31 (4th Supp.)) -- [ LINK ] 

- Bill C-2, the so-called "Federal Accountability Act" (2006, c. 9 (passed into
law on Dec. 12, 2006)) -- [ LINK ] -- changed the Parliament of Canada Act
(R.S., 1985, c. P-1) -- [ LINK ] -- by adding sections 79.1 to 79.5 to create a
Parliamentary Budget Officer whose mandate is to issue public reports on
the economic and financial position of the federal government -- Section
79.2 of the Act designates the Senate Standing Committee on National
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Finance, the House of Commons Standing Committee on Finance, and the
House of Commons Standing Committee on Public Accounts as the
statutory committees to which the Officer reports (and each of these
committees can order the Officer to produce reports) -- the Parliamentary
Budget Officer was finally appointed in March 2008 (one year and three
months after the Federal Accountability Act became law) -- [ LINK ] 

- Privacy Commissioner -- [ LINK ] -- who investigates complaints about the
abuse or disclosure of personal information collected by federal
government institutions under the Privacy Act (R.S., 1985, c. P-21) -- [
LINK ] 

- The Procurement Ombudsman (the first of which was appointed in
September 2007, but whose office did not begin full operations until May
2008) -- [ LINK ] -- enforces the September 2007 Code of Conduct for
Procurement -- [ LINK ] -- The Ombudsman has the power to review of
procurement decisions following a complaint by a bidder, but no power to
overturn a decision, and the Ombudsman also serves at the pleasure of the
Prime Minister and Cabinet and can be dismissed at any time for any
reason, and therefore lacks the independence needed to fulfill the mandate
of the office. 

- The Public Sector Integrity Commissioner position -- [ LINK ] -- who
addresses complaints about public servants (government employees)
violating laws, regulations, codes, policies and guidelines, was created in
spring 2007 under the Public Servants Disclosure Protection Act (2005, c.
46) -- [ LINK ] -- The first Commissioner was appointed on July 9, 2007
under section 39 of the Act. The Commissioner can investigate and attempt
to resolve complaints (including by appointing a mediator) and can also
apply for a binding order (including compensation for a whistleblower) to
the yet-to-be-established Public Servants Disclosure Protection Tribunal
(which will be appointed without any public process by the federal Cabinet,
chosen from amongst members of the Federal Court of Canada, under
section 20.7 of the Public Servants Disclosure Protection Act.) 

- The Public Service Commission -- [ LINK ] -- (which, in addition to making
appointments and hirings itself, also conducts audits and also investigates
and rules on complaints about non-merit-based appointments) are
appointed without any public process by the federal Cabinet under
subsection 4(5), and members of the Public Service Staffing Tribunal
(which hears and rules on appeals of the Commission's rulings) are
appointed without any public process by the federal Cabinet under sections
88 and 90 of the Public Service Employment Act (2003, c. 22, ss. 12, 13) --
[ LINK ] 

- The members of the Public Service Labor Relations Board -- [ LINK ] --
(which rules on various federal public service labor matters as set out in
collective bargaining agreements) are appointed without any public process
by the federal Cabinet under sections 12 and 18 of the Public Service Labor
Relations Act (2003, c. 22, s. 2) -- [ LINK ] - under clause 18(1)(e),
members of the Board must "have knowledge of or experience in labor
relations." 

- The Senate Ethics Officer is under the control of a committee of senators,
and cannot investigate or publicly rule on a complaint without the approval
of the committee, and so lacks key facets of independence to be an
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effective public protector -- [ LINK ] 

57b    In practice, citizens can access the reports of the ombudsman(s) within a reasonable
time period.

Score: 75

References: - There is not one agency for the Canadian federal government, but instead
a set of agencies, as follows, and all of the agencies make publicly
available reports (mainly investigation and annual reports) by filing them
with Parliament (and, usually at the same time, posting them on their web
sites.) 
- The grade of 75 is given because the Conflict of Interest and Ethics
Commissioner, and the Senate Ethics Officer, are both allowed to give
secret advice to the public office holders under her mandate; Elections
Canada, the Canadian Human Rights Commission, the Registrar of
Lobbyists (replaced on July 2, 2008 by the Commissioner of Lobbying) and
the Information Commissioner all have multi-year backlogs on their
investigations reports; and several of the agencies are new and so do not
have a track record that shows that they will make their reports available
within a reasonable time period: 

- Auditor General of Canada -- [ LINK ] -- who is the front-line investigator
helping ensure that the federal government complies with the Financial
Administration Act and regulations, and its own spending codes, policies
and guidelines, and receives value for money spent -- (Auditor General Act
R.S., 1985, c. A-17) -- [ LINK ]7" target="_blank">[ LINK ] -- Financial
Administration Act (R.S., 1985, c. F-11) -- [ LINK ] 

- Conflict of Interest and Ethics Commissioner -- [ LINK ] -- who enforces
the Conflict of Interest Act and the Conflict of Interest Code for Members of
the House of Commons 

- Elections Canada -- [ LINK ] -- Chief Electoral Officer and Commissioner
of Canada Elections enforce the Canada Elections Act (which include
political finance laws) 

- Office of the Information Commissioner of Canada -- [ LINK ] -- who
enforces the Access to Information Act (R.S., 1985, c. A-1) --
http://lois.justice.gc.ca/en/showtdm/cs/A-1 

- Canadian Human Rights Commission -- [ LINK ] -- which enforces the
Canadian Human Rights Act (R.S., 1985, c. H-6) -- [ LINK ] -- and reviews
and rules on complaints about discriminatory treatment by the federal
government and federally regulated corporations 

- Commissioner of Lobbying -- [ LINK ] -- is a new independent Officer of
Parliament position created on July 2, 2008 under an amended and re-titled
Lobbying Act -- [ LINK ] 

- Commissioner of Official Languages -- [ LINK ] -- who investigates
complaints and has the power to issue reports and make recommendations
concerning the federal government's compliance with the Official
Languages Act (1985, c. 31 (4th Supp.)) -- [ LINK ] 

- Bill C-2, the so-called "Federal Accountability Act" (2006, c. 9 (passed into
law on Dec. 12, 2006)) -- [ LINK ] -- changed the Parliament of Canada Act
(R.S., 1985, c. P-1) -- [ LINK ] -- by adding sections 79.1 to 79.5 to create a
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Parliamentary Budget Officer whose mandate is to issue public reports on
the economic and financial position of the federal government -- Section
79.2 of the Act designates the Senate Standing Committee on National
Finance, the House of Commons Standing Commitee on Finance, and the
House of Commons Standing Committee on Public Accounts as the
statutory committees to which the Officer reports (and each of these
committees can order the Officer to produce reports) -- the Parliamentary
Budget Officer was finally appointed in March 2008 (one year and three
months after the Federal Accountability Act became law) -- [ LINK ] 

- Privacy Commissioner -- [ LINK ] -- who investigates complaints about the
abuse or disclosure of personal information collected by federal
government institutions under the Privacy Act (R.S., 1985, c. P-21) -- [
LINK ] 

- The Procurement Ombudsman (the first of which was appointed in
September 2007, but whose office did not begin full operations until May
2008) -- [ LINK ] -- enforces the September 2007 Code of Conduct for
Procurement -- [ LINK ] -- The Ombudsman has the power to review of
procurement decisions following a complaint by a bidder, but no power to
overturn a decision, and the Ombudsman also serves at the pleasure of the
Prime Minister and Cabinet and can be dismissed at any time for any
reason, and therefore lacks the independence needed to fulfill the mandate
of the office. 

- The Public Sector Integrity Commissioner position -- [ LINK ] -- who
addresses complaints about public servants (government employees)
violating laws, regulations, codes, policies and guidelines, was created in
spring 2007 under the Public Servants Disclosure Protection Act (2005, c.
46) -- [ LINK ] -- The first Commissioner was appointed on July 9, 2007
under section 39 of the Act. The Commissioner can investigate and attempt
to resolve complaints (including by appointing a mediator) and can also
apply for a binding order (including compensation for a whistleblower) to
the yet-to-be-established Public Servants Disclosure Protection Tribunal
(which will be appointed without any public process by the federal Cabinet,
chosen from amongst members of the Federal Court of Canada, under
section 20.7 of the Public Servants Disclosure Protection Act.) 

- The Public Service Commission -- [ LINK ] -- (which, in addition to making
appointments and hirings itself, also conducts audits and also investigates
and rules on complaints about non-merit-based appointments) are
appointed without any public process by the federal Cabinet under
subsection 4(5), and members of the Public Service Staffing Tribunal
(which hears and rules on appeals of the Commission's rulings) are
appointed without any public process by the federal Cabinet under sections
88 and 90 of the Public Service Employment Act (2003, c. 22, ss. 12, 13) --
[ LINK ] 

- The members of the Public Service Labor Relations Board -- [ LINK ] --
(which rules on various federal public service labor matters as set out in
collective bargaining agreements) are appointed without any public process
by the federal Cabinet under sections 12 and 18 of the Public Service Labor
Relations Act (2003, c. 22, s. 2) -- [ LINK ] - under clause 18(1)(e),
members of the Board must "have knowledge of or experience in labor
relations." 
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- The Senate Ethics Officer is under the control of a committee of senators,
and cannot investigate or publicly rule on a complaint without the approval
of the committee, and so lacks key facets of independence to be an
effective public protector -- [ LINK ] 

57c    In practice, citizens can access the reports of the ombudsman(s) at a reasonable cost.

Score: 100

References: - There is not one agency for the Canadian federal government, but instead
a set of agencies, as follows, and all of the agencies make publicly
available reports (mainly investigation and annual reports) by filing them
with Parliament (and, usually at the same time, posting them on their
websites where they are available for free.) 
- It should be noted that the Conflict of Interest and Ethics Commissioner,
and the Senate Ethics Officer, are both allowed to give secret advice to the
public office holders under her mandate; and several of the agencies are
new and so do not have a track record that shows that they will make all of
their reports available for free on their web sites. 

- Auditor General of Canada -- [ LINK ] -- who is the front-line investigator
helping ensure that the federal government complies with the Financial
Administration Act and regulations, and its own spending codes, policies
and guidelines, and receives value for money spent -- (Auditor General Act
R.S., 1985, c. A-17) -- [ LINK ]7" target="_blank">[ LINK ] -- Financial
Administration Act (R.S., 1985, c. F-11) -- [ LINK ] 

- Conflict of Interest and Ethics Commissioner -- [ LINK ] -- who enforces
the Conflict of Interest Act and the Conflict of Interest Code for Members of
the House of Commons 

- Elections Canada -- [ LINK ] -- Chief Electoral Officer and Commissioner
of Canada Elections enforce the Canada Elections Act (which include
political finance laws) 

- Office of the Information Commissioner of Canada -- [ LINK ] -- who
enforces the Access to Information Act (R.S., 1985, c. A-1) --
http://lois.justice.gc.ca/en/showtdm/cs/A-1 

- Canadian Human Rights Commission -- [ LINK ] -- which enforces the
Canadian Human Rights Act (R.S., 1985, c. H-6) -- [ LINK ] -- and reviews
and rules on complaints about discriminatory treatment by the federal
government and federally regulated corporations 

- Commissioner of Lobbying -- [ LINK ] -- is a new independent Officer of
Parliament position created July 2, 2008 under an amended and re-titled
Lobbying Act -- [ LINK ] 

- Commissioner of Official Languages -- [ LINK ] -- who investigates
complaints and has the power to issue reports and make recommendations
concerning the federal government's compliance with the Official
Languages Act (1985, c. 31 (4th Supp.)) -- [ LINK ] 

- Bill C-2, the so-called "Federal Accountability Act" (2006, c. 9 (passed into
law on Dec. 12, 2006)) -- [ LINK ] -- changed the Parliament of Canada Act
(R.S., 1985, c. P-1) -- [ LINK ] -- by adding sections 79.1 to 79.5 to create a
Parliamentary Budget Officer whose mandate is to issue public reports on
the economic and financial position of the federal government -- Section
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79.2 of the Act designates the Senate Standing Committee on National
Finance, the House of Commons Standing Committee on Finance, and the
House of Commons Standing Committee on Public Accounts as the
statutory committees to which the Officer reports (and each of these
committees can order the Officer to produce reports) -- the Parliamentary
Budget Officer was finally appointed in March 2008 (one year and three
months after the Federal Accountability Act became law) -- [ LINK ] 

- Privacy Commissioner -- [ LINK ] -- who investigates complaints about the
abuse or disclosure of personal information collected by federal
government institutions under the Privacy Act (R.S., 1985, c. P-21) -- [
LINK ] 

- The Procurement Ombudsman (the first of which was appointed in
September 2007, but whose office did not begin full operations until May
2008) -- [ LINK ] -- enforces the September 2007 Code of Conduct for
Procurement -- [ LINK ] -- The Ombudsman has the power to review of
procurement decisions following a complaint by a bidder, but no power to
overturn a decision, and the Ombudsman also serves at the pleasure of the
Prime Minister and Cabinet and can be dismissed at any time for any
reason, and therefore lacks the independence needed to fulfill the mandate
of the office. 

- The Public Sector Integrity Commissioner position -- [ LINK ] -- who
addresses complaints about public servants (government employees)
violating laws, regulations, codes, policies and guidelines, was created in
spring 2007 under the Public Servants Disclosure Protection Act (2005, c.
46) -- [ LINK ] -- The first Commissioner was appointed on July 9, 2007
under section 39 of the Act. The Commissioner can investigate and attempt
to resolve complaints (including by appointing a mediator) and can also
apply for a binding order (including compensation for a whistleblower) to
the yet-to-be-established Public Servants Disclosure Protection Tribunal
(which will be appointed without any public process by the federal Cabinet,
chosen from amongst members of the Federal Court of Canada, under
section 20.7 of the Public Servants Disclosure Protection Act.) 

- The Public Service Commission -- [ LINK ] -- (which, in addition to making
appointments and hirings itself, also conducts audits and also investigates
and rules on complaints about non-merit-based appointments) are
appointed without any public process by the federal Cabinet under
subsection 4(5), and members of the Public Service Staffing Tribunal
(which hears and rules on appeals of the Commission's rulings) are
appointed without any public process by the federal Cabinet under sections
88 and 90 of the Public Service Employment Act (2003, c. 22, ss. 12, 13) --
[ LINK ] 

- The members of the Public Service Labor Relations Board -- [ LINK ] --
(which rules on various federal public service labor matters as set out in
collective bargaining agreements) are appointed without any public process
by the federal Cabinet under sections 12 and 18 of the Public Service Labor
Relations Act (2003, c. 22, s. 2) -- [ LINK ] - under clause 18(1)(e),
members of the Board must "have knowledge of or experience in labor
relations." 

- The Senate Ethics Officer is under the control of a committee of senators,
and cannot investigate or publicly rule on a complaint without the approval
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of the committee, and so lacks key facets of independence to be an
effective public protector -- [ LINK ] 

http://sen.parl.gc.ca/seo-cse/default.htm


58: Is there a national supreme audit institution, auditor general or equivalent
agency covering the entire public sector?

58    In law, is there a national supreme audit institution, auditor general or equivalent agency
covering the entire public sector?

Score: YES

References: - Auditor General of Canada -- [ LINK ] -- who is the front-line investigator
helping ensure that the federal government complies with the Financial
Administration Act and regulations, and its own spending codes, policies
and guidelines, and receives value for money spent. Under the Auditor
General Act (R.S., 1985, c. A-17) -- [ LINK ] -- the Auditor is appointed to a
fixed term of 10 years 

- There are some federal government institutions (mainly
quasi-governmental institutions such as funding bodies) that are not
subject to auditing by the Auditor General. 

http://www.oag-bvg.gc.ca/internet/index.htm
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59: Is the supreme audit institution effective?

59a    In law, the supreme audit institution is protected from political interference.

Score: YES

References: - Auditor General of Canada -- [ LINK ] -- who is the front-line investigator
helping ensure that the federal government complies with the Financial
Administration Act and regulations, and its own spending codes, policies
and guidelines, and receives value for money spent. Under the Auditor
General Act (R.S., 1985, c. A-17) -- [ LINK ] -- the Auditor is appointed to a
fixed term of 10 years 

- There are some federal government institutions (mainly
quasi-governmental institutions such as funding bodies) that are not
subject to auditing by the Auditor General. 

59b    In practice, the head of the audit agency is protected from removal without relevant
justification.

Score: 100

References: - Auditor General of Canada -- [ LINK ] -- who is the front-line investigator
helping ensure that the federal government complies with the Financial
Administration Act and regulations, and its own spending codes, policies
and guidelines, and receives value for money spent. Under the Auditor
General Act (R.S., 1985, c. A-17) -- [ LINK ] -- The Auditor is appointed to a
fixed term of 10 years and under section 3 is protected from removal
without relevant justification. 

- There are some federal government institutions (mainly
quasi-governmental institutions such as funding bodies) that are not
subject to auditing by the Auditor General. 

59c    In practice, the audit agency has a professional, full-time staff.

Score: 75

References: - Auditor General of Canada -- [ LINK ] -- who is the front-line investigator
helping ensure that the federal government complies with the Financial
Administration Act and regulations, and its own spending codes, policies
and guidelines, and receives value for money spent. Under the Auditor
General Act (R.S., 1985, c. A-17) -- [ LINK ] -- The Auditor is appointed to a
fixed term of 10 years and staff measures are set out in sections 15-18 of
the Act. 

- Internet search produced no reports, articles or media stories about the
lack of professionalism by Auditor General staff. 

- There are some federal government institutions (mainly
quasi-governmental institutions such as funding bodies) that are not
subject to auditing by the Auditor General. 

http://www.oag-bvg.gc.ca/internet/index.htm
http://lois.justice.gc.ca/en/showtdm/cs/A-17
http://www.oag-bvg.gc.ca/internet/index.htm
http://lois.justice.gc.ca/en/showtdm/cs/A-17
http://www.oag-bvg.gc.ca/internet/index.htm
http://lois.justice.gc.ca/en/showtdm/cs/A-17


Social Scientist's
Comments:

- The grade of 75 is given because, by the Auditor's own admission in
quarterly reports, lack of resources mean that most government institutions
and spending are audited only once every five years or even more rarely
(for programs not spending a significant amount of the government's
annual budget). 

59d    In practice, audit agency appointments support the independence of the agency.

Score: 100

References: - Auditor General of Canada -- [ LINK ] -- who is the front-line investigator
helping ensure that the federal government complies with the Financial
Administration Act and regulations, and its own spending codes, policies
and guidelines, and receives value for money spent. Under the Auditor
General Act (R.S., 1985, c. A-17) -- [ LINK ] -- The Auditor is appointed to a
fixed term of 10 years and staff measures are set out in sections 15-18 of
the Act. 

- Internet search produced no reports, articles or media stories expressing
concern about the lack of independence of the Auditor General. 

- There are some federal government institutions (mainly
quasi-governmental institutions such as funding bodies) that are not
subject to auditing by the Auditor General. 

59e    In practice, the audit agency receives regular funding.

Score: 75

References: - Auditor General of Canada -- [ LINK ] -- who is the front-line investigator
helping ensure that the federal government complies with the Financial
Administration Act and regulations, and its own spending codes, policies
and guidelines, and receives value for money spent. Under the Auditor
General Act (R.S., 1985, c. A-17) -- [ LINK ] -- The Auditor is appointed to a
fixed term of 10 years and receives regular funding. 

- There are some federal government institutions (mainly
quasi-governmental institutions such as funding bodies) that are not
subject to auditing by the Auditor General. 

Social Scientist's
Comments:

- The grade of 75 is given because, by the Auditor's own admission in
quarterly reports, lack of resources mean that most government institutions
and spending are audited only once every five years or even more rarely
(for programs not spending a significant amount of the government's
annual budget). 

59f    In practice, the audit agency makes regular public reports.

Score: 75

References: - Auditor General of Canada -- [ LINK ] -- who is the front-line investigator
helping ensure that the federal government complies with the Financial
Administration Act and regulations, and its own spending codes, policies
and guidelines, and receives value for money spent. Under the Auditor
General Act (R.S., 1985, c. A-17) -- [ LINK ] -- The Auditor is appointed to a
fixed term of 10 years and issues quarterly reports on completed audits. 

- There are some federal government institutions (mainly
quasi-governmental institutions such as funding bodies) that are not

http://www.oag-bvg.gc.ca/internet/index.htm
http://lois.justice.gc.ca/en/showtdm/cs/A-17
http://www.oag-bvg.gc.ca/internet/index.htm
http://lois.justice.gc.ca/en/showtdm/cs/A-17
http://www.oag-bvg.gc.ca/internet/index.htm
http://lois.justice.gc.ca/en/showtdm/cs/A-17


subject to auditing by the Auditor General. 

Social Scientist's
Comments:

- The grade of 75 is given because, by the Auditor's own admission in
quarterly reports, lack of resources mean that most government institutions
and spending are audited only once every five years or even more rarely
(for programs not spending a significant amount of the government's
annual budget). 

59g    In practice, the government acts on the findings of the audit agency.

Score: 50

References: - Auditor General of Canada -- [ LINK ] -- who is the front-line investigator
helping ensure that the federal government complies with the Financial
Administration Act and regulations, and its own spending codes, policies
and guidelines, and receives value for money spent. Under the Auditor
General Act (R.S., 1985, c. A-17) -- [ LINK ] -- The Auditor is appointed to a
fixed term of 10 years. 

-There are some federal government institutions (mainly
quasi-governmental institutions such as funding bodies) that are not
subject to auditing by the Auditor General. 

Social Scientist's
Comments:

- The grade of 50 is given because the Auditor General does not have the
power to order corrective action or penalize those who have violated codes,
policies or guidelines (although the Auditor does have the power and
mandate to refer violations of laws or regulations to the police), and
because by the Auditor's own admission in quarterly reports, lack of
resources mean that most government institutions and spending are
audited only once every five years or even more rarely (for programs not
spending a significant amount of the government's annual budget.) As a
result, a government institution can easily ignore an Auditor General report
as it will not face scrutiny again for five years. 

59h    In practice, the audit agency is able to initiate its own investigations.

Score: 75

References: - Auditor General of Canada -- [ LINK ] -- who is the front-line investigator
helping ensure that the federal government complies with the Financial
Administration Act and regulations, and its own spending codes, policies
and guidelines, and receives value for money spent. Under the Auditor
General Act (R.S., 1985, c. A-17) -- [ LINK ] -- The Auditor is appointed to a
fixed term of 10 years. 

-There are some federal government institutions (mainly
quasi-governmental institutions such as funding bodies) that are not
subject to auditing by the Auditor General. 

Social Scientist's
Comments:

- The grade of 75 is given because while the Auditor General does have full
power to determine the timing and pace of its investigations, the Auditor
does face calls from the legislature (usually opposition parties) to conduct
audits, and does face resistance from the executive in terms of auditing
investigations (mainly because the Auditor does not have the power to
penalize such resistance, although the Auditor does have the power and
mandate to refer violations of laws or regulations to the police. 
- The grade of 75 is also given because, by the Auditor's own admission in

http://www.oag-bvg.gc.ca/internet/index.htm
http://lois.justice.gc.ca/en/showtdm/cs/A-17
http://www.oag-bvg.gc.ca/internet/index.htm
http://lois.justice.gc.ca/en/showtdm/cs/A-17


quarterly reports, lack of resources mean that most government institutions
and spending are audited only once every five years or even more rarely
(for programs not spending a significant amount of the government's
annual budget). As a result, the Auditor is somewhat limited in terms of its
ability to initiate investigations. 



60: Can citizens access reports of the supreme audit institution?

60a    In law, citizens can access reports of the audit agency.

Score: YES

References: - Auditor General of Canada -- [ LINK ] -- Final audit reports must be made
public and are regularly made public in quarterly reports filed in Parliament
and made available on the Auditor's web site. 

60b    In practice, citizens can access audit reports within a reasonable time period.

Score: 100

References: - Auditor General of Canada -- [ LINK ] -- Final audit reports must be made
public and are regularly made public in quarterly reports filed in Parliament
and made available on the Auditor's web site for free. 

60c    In practice, citizens can access the audit reports at a reasonable cost.

Score: 100

References: - Auditor General of Canada -- [ LINK ] -- Final audit reports must be made
public and are regularly made public in quarterly reports filed in Parliament
and made available on the Auditor's web site for free. 

http://www.oag-bvg.gc.ca/internet/index.htm
http://www.oag-bvg.gc.ca/internet/index.htm
http://www.oag-bvg.gc.ca/internet/index.htm


61: Is there a national tax collection agency?

61    In law, is there a national tax collection agency?

Score: YES

References: - Canada Revenue Agency -- [ LINK ] -- established and operating under
the Canada Revenue Agency Act (1999, c. 17) -- [ LINK ] 

http://www.cra-arc.gc.ca
http://lois.justice.gc.ca/en/showtdm/cs/C-10.11


62: Is the tax collection agency effective?

62a    In practice, the tax collection agency has a professional, full-time staff.

Score: 50

References: - Canada Revenue Agency -- [ LINK ] -- established and operating
under the Canada Revenue Agency Act (1999, c. 17) -- [ LINK ] 

- The Agency does not have the resources needed to keep the
amount of unpaid taxes at a reasonable level, according to an audit
by the Auditor General of Canada made public in 2006 -- [ LINK ] 

- The Agency does not have the resources to address the issue of
offshore tax avoidance schemes, according to an audit by the Auditor
General of Canada -- [ LINK ] -- made public in February 2007; See
article in the Toronto Star, Feb. 14, 2007 -- [ LINK ] 

- In the budget for fiscal year 2007-2008 the government admitted
that the Agency needed more resources in the enforcement area of
offshore tax avoidance, and committed in the "International Tax
Fairness Initiative" section of the budget to "Provide more resources
to the Canada Revenue Agency to strengthen their audit and
enforcement activities" -- [ LINK ] 

- Given that this funding was provided only for offshore enforcement
actions, not domestic, the gap in domestic enforcement that the
Auditor General identified in 2006 still exists. 

- As well, the Agency has only 40 auditors who only have the capacity
annually to audit 1,000 of the more than 80,000 charities in Canada,
according to the Toronto Star -- [ LINK ] -- and this is a potentially
serious lack of resources given concerns about charities being
involved in financing groups involved in illegal or violent activities in
other countries. See article on this issue at: [ LINK ] 

Peer Reviewer's Comments: This is an example of an audit that produced results. A June 2008
audit of some 1,700 Master cards found serious abuses by Canada
Revenue Agency workers who used the tax agency´s cards to buy
gifts, flowers, greeting cards and even made charitable donations, for
amounts totaling CAN$55 million (US$46 million).The audit led to
several investigations into potential frauds. 

 

62b    In practice, the tax agency receives regular funding.

Score: 100

References: - Canada Revenue Agency -- [ LINK ] -- established and operating
under the Canada Revenue Agency Act (1999, c. 17) -- [ LINK ] 

- An extensive Internet search found no evidence that the Canada
Revenue Agency has faced threats of cuts to its regular funding. 

- However, it should be noted that the Agency does not have the
resources needed to keep the amount of unpaid taxes at a
reasonable level, according to an audit by the Auditor General of

http://www.cra-arc.gc.ca
http://lois.justice.gc.ca/en/showtdm/cs/C-10.11
http://www.oag-bvg.gc.ca/internet/English/mr_20060516_e_15385.html
http://www.oag-bvg.gc.ca/internet/English/parl_oag_200702_07_e_17473.html
http://www.thestar.com/article/181538
http://www.budget.gc.ca/2007/bp/bpc5ee.html
http://www.thestar.com/comment/article/269298
http://www.canada.com/topics/news/world/story.html?id=316ef6b2-01c5-4bf5-9a5e-d331c3140754&k=52246
http://www.cra-arc.gc.ca
http://lois.justice.gc.ca/en/showtdm/cs/C-10.11


reasonable level, according to an audit by the Auditor General of
Canada made public in 2006 -- [ LINK ] 

- The Agency also does not have the resources to address the issue
of offshore tax avoidance schemes, according to an audit by the
Auditor General of Canada -- [ LINK ] -- made public in February
2007; See article in the Toronto Star, Feb. 14, 2007 -- [ LINK ] 

- In the budget for fiscal year 2007-2008 the government admitted
that the Agency needed more resources in the enforcement area of
offshore tax avoidance, and committed in the "International Tax
Fairness Initiative" section of the budget to "Provide more resources
to the Canada Revenue Agency to strengthen their audit and
enforcement activities" -- [ LINK ] 

- Given that this funding was provided only for offshore enforcement
actions, not domestic, the gap in domestic enforcement that the
Auditor General identified in 2006 still exists. 

- As well, the Agency has only 40 auditors who only have the capacity
annually to audit 1,000 of the more than 80,000 charities in Canada,
according to the Toronto Star -- [ LINK ] -- and this is a potentially
serious lack of resources given concerns about charities being
involved in financing groups involved in illegal or violent activities in
other countries. See article on this issue at: [ LINK ] 

http://www.oag-bvg.gc.ca/internet/English/mr_20060516_e_15385.html
http://www.oag-bvg.gc.ca/internet/English/parl_oag_200702_07_e_17473.html
http://www.thestar.com/article/181538
http://www.budget.gc.ca/2007/bp/bpc5ee.html
http://www.thestar.com/comment/article/269298
http://www.canada.com/topics/news/world/story.html?id=316ef6b2-01c5-4bf5-9a5e-d331c3140754&k=52246


63: Are tax laws enforced uniformly and without discrimination?

63    In practice, are tax laws enforced uniformly and without discrimination?

Score: 75

References: - Canada Revenue Agency -- [ LINK ] -- established and operating under
the Canada Revenue Agency Act (1999, c. 17) -- [ LINK ] 

- An extensive Internet search found no examples of discrimination in the
enforcement of tax laws by the Canada Revenue Agency. 

- However, the grade of 75 is given because the following problems have
been identified concerning the uniformity of enforcement of tax laws by the
Canada Revenue Agency: 

- The Agency does not have the resources needed to keep the amount of
unpaid taxes at a reasonable level, according to an audit by the Auditor
General of Canada made public in 2006 -- [ LINK ] 

- The Agency also does not have the resources to address the issue of
offshore tax avoidance schemes, according to an audit by the Auditor
General of Canada -- [ LINK ] -- made public in February 2007; See article
in the Toronto Star, Feb. 14, 2007 -- [ LINK ] 

- In the budget for fiscal year 2007-2008 the government admitted that the
Agency needed more resources in the enforcement area of offshore tax
avoidance, and committed in the "International Tax Fairness Initiative"
section of the budget to "Provide more resources to the Canada Revenue
Agency to strengthen their audit and enforcement activities" -- [ LINK ] 

- Given that this funding was provided only for offshore enforcement
actions, not domestic, the gap in domestic enforcement that the Auditor
General identified in 2006 still exists. 

- As well, the Agency has only 40 auditors who only have the capacity
annually to audit 1,000 of the more than 80,000 charities in Canada,
according to the Toronto Star -- [ LINK ] -- and this is a potentially serious
lack of resources given concerns about charities being involved in
financing groups involved in illegal or violent activities in other countries.
See article on this issue at: [ LINK ] 

http://www.cra-arc.gc.ca
http://lois.justice.gc.ca/en/showtdm/cs/C-10.11
http://www.oag-bvg.gc.ca/internet/English/mr_20060516_e_15385.html
http://www.oag-bvg.gc.ca/internet/English/parl_oag_200702_07_e_17473.html
http://www.thestar.com/article/181538
http://www.budget.gc.ca/2007/bp/bpc5ee.html
http://www.thestar.com/comment/article/269298
http://www.canada.com/topics/news/world/story.html?id=316ef6b2-01c5-4bf5-9a5e-d331c3140754&k=52246


64: Is there a national customs and excise agency?

64    In law, is there a national customs and excise agency?

Score: YES

References: - Responsibility for customs and excise is shared between: - Canada
Revenue Agency -- [ LINK ] -- established and operating under the Canada
Revenue Agency Act (1999, c. 17) -- [ LINK ] AND - Canada Border
Services Agency -- [ LINK ] -- established and operating under the Canada
Border Services Agency Act (2005, c. 38) -- [ LINK ] 

http://www.cra-arc.gc.ca
http://lois.justice.gc.ca/en/showtdm/cs/C-10.11--
http://www.cbsa-asfc.gc.ca
http://lois.justice.gc.ca/en/showtdm/cs/C-1.4


65: Is the customs and excise agency effective?

65a    In practice, the customs and excise agency has a professional, full-time staff.

Score: 50

References: - Responsibility for customs and excise is shared between: - Canada
Revenue Agency -- [ LINK ] -- established and operating under the Canada
Revenue Agency Act (1999, c. 17) -- [ LINK ] AND - Canada Border
Services Agency -- [ LINK ] -- established and operating under the Canada
Border Services Agency Act (2005, c. 38) -- [ LINK ] 

- While overall, it is highly questionable whether the borders of Canada
could ever be effectively monitored, given that the borders are among the
longest in the world and in many cases span remote, sparsely populated
areas, the grade of 75 is given because at the same time serious
questions have been raised about whether the Border Agency in particular
has enough professional, full-time staff to fulfill its basic mandate. 

- An audit in 2008 found that thousands of forms used for work permits and
other permits for entering Canada were missing from Border Services
Agency offices because of a disregard for security -- See article at: [ LINK ] 

- Serious questions have been raised about the training, knowledge and
professionalism of some of the staff of the Canada Border Services Agency
(specifically students hired for part-time positions during the summer
months, and some of those students who are hired full-time after their
summer posting) in a report by CBC News -- [ LINK ] 

- The Auditor General of Canada also raised found problems with the
training of Agency staff, specifically in the area of values and ethics, and
with the practices of the Agency, specifically in contracting practices, in an
audit made public in November 2006 -- [ LINK ] 

- In January 2007, Canadian airports also raised concerns about the
consistency of Agency staffing levels across the province of Ontario -- [
LINK ] 

65b    In practice, the customs and excise agency receives regular funding.

Score: 100

References: - Responsibility for customs and excise is shared between: - Canada
Revenue Agency -- [ LINK ] -- established and operating under the Canada
Revenue Agency Act (1999, c. 17) -- [ LINK ] AND - Canada Border
Services Agency -- [ LINK ] -- established and operating under the Canada
Border Services Agency Act (2005, c. 38) -- [ LINK ] 

- However, while overall it is highly questionable whether the borders of
Canada could ever be effectively monitored, given that the borders are
among the longest in the world and in many cases span remote, sparsely
populated areas, the grade of 75 is given because at the same time
serious questions have been raised about whether the Border Agency in
particular has enough funding to have the professional, full-time staff
needed to fulfill its basic mandate. 

- An audit in 2008 found that thousands of forms used for work permits and

http://www.cra-arc.gc.ca
http://lois.justice.gc.ca/en/showtdm/cs/C-10.11--
http://www.cbsa-asfc.gc.ca
http://lois.justice.gc.ca/en/showtdm/cs/C-1.4
http://www.theglobeandmail.com/servlet/story/RTGAM.20080601.wborderbungle0601/BNStory/National
http://www.cbc.ca/canada/montreal/story/2007/10/01/bc-borderguards.html
http://www.oag-bvg.gc.ca/internet/English/mr_20061128_e_15389.html
http://www.marketwire.com/press-release/Airport-Management-Conference-Of-Ontario-Amco-630119.html
http://www.marketwire.com/press-release/Airport-Management-Conference-Of-Ontario-Amco-630119.html
http://www.cra-arc.gc.ca
http://lois.justice.gc.ca/en/showtdm/cs/C-10.11--
http://www.cbsa-asfc.gc.ca
http://lois.justice.gc.ca/en/showtdm/cs/C-1.4


- An audit in 2008 found that thousands of forms used for work permits and
other permits for entering Canada were missing from Border Services
Agency offices because of a disregard for security -- See article at: [ LINK ] 

- Serious questions have been raised about the training, knowledge and
professionalism of some of the staff of the Canada Border Services Agency
(specifically students hired for part-time positions during the summer
months, and some of those students who are hired full-time after their
summer posting) in a report by CBC News -- [ LINK ] 

- The Auditor General of Canada also raised found problems with the
training of Agency staff, specifically in the area of values and ethics, and
with the practices of the Agency, specifically in contracting practices, in an
audit made public in November 2006 -- [ LINK ] 

- In January 2007, Canadian airports also raised concerns about the
consistency of Agency staffing levels across the province of Ontario -- [
LINK ] 

http://www.theglobeandmail.com/servlet/story/RTGAM.20080601.wborderbungle0601/BNStory/National
http://www.cbc.ca/canada/montreal/story/2007/10/01/bc-borderguards.html
http://www.oag-bvg.gc.ca/internet/English/mr_20061128_e_15389.html
http://www.marketwire.com/press-release/Airport-Management-Conference-Of-Ontario-Amco-630119.html
http://www.marketwire.com/press-release/Airport-Management-Conference-Of-Ontario-Amco-630119.html


66: Are customs and excise laws enforced uniformly and without
discrimination?

66    In practice, are customs and excise laws enforced uniformly and without discrimination?

Score: 50

References: - Responsibility for customs and excise is shared between: - Canada
Revenue Agency -- [ LINK ] -- established and operating under the Canada
Revenue Agency Act (1999, c. 17) -- [ LINK ] AND - Canada Border
Services Agency -- [ LINK ] -- established and operating under the Canada
Border Services Agency Act (2005, c. 38) -- [ LINK ] 

- While overall, it is highly questionable whether the borders of Canada
could ever be effectively monitored, given that the borders are among the
longest in the world and in many cases span remote, sparsely populated
areas, the grade of 75 is given because at the same time serious
questions have been raised about whether the Border Agency in particular
has enough professional, full-time staff to fulfill its basic mandate. 

- An audit in 2008 found that thousands of forms used for work permits and
other permits for entering Canada were missing from Border Services
Agency offices because of a disregard for security -- See article at: [ LINK ] 

- As well, a new program that gives travellers who frequently cross the
Canada-U.S. border has been found by a Border Agency internal probe to
have several problems -- See article at: [ LINK ] 

- Serious questions have been raised about the training, knowledge and
professionalism of some of the staff of the Canada Border Services Agency
(specifically students hired for part-time positions during the summer
months, and some of those students who are hired full-time after their
summer posting) in a report by CBC News -- [ LINK ] 

- The Auditor General of Canada also raised found problems with the
training of Agency staff, specifically in the area of values and ethics, and
with the practices of the Agency, specifically in contracting practices, in an
audit made public in November 2006 -- [ LINK ] 

- In January 2007, Canadian airports also raised concerns about the
consistency of Agency staffing levels across the province of Ontario -- [
LINK ] 

- An audit made public in June 2006 by the federal Canadian Privacy
Commissioner found that the Agency does not have needed personal
information management systems in place to ensure fair treatment and
proper identification of travelers -- [ LINK ] 

- A lawsuit was filed in January 2007 against the Agency, among others,
concerning racial profiling over several past years by Agency staff -- [ LINK
] 

- The Canadian Human Rights Commission -- www.chrc-ccdp.ca -- signed
a Memorandum of Understanding with the Agency in December 2005 to
attempt to prevent discrimination and resolve complaints quickly -- [ LINK ] 

http://www.cra-arc.gc.ca
http://lois.justice.gc.ca/en/showtdm/cs/C-10.11--
http://www.cbsa-asfc.gc.ca
http://lois.justice.gc.ca/en/showtdm/cs/C-1.4
http://www.theglobeandmail.com/servlet/story/RTGAM.20080601.wborderbungle0601/BNStory/National
http://www.thestar.com/News/Canada/article/529276
http://www.cbc.ca/canada/montreal/story/2007/10/01/bc-borderguards.html
http://www.oag-bvg.gc.ca/internet/English/mr_20061128_e_15389.html
http://www.marketwire.com/press-release/Airport-Management-Conference-Of-Ontario-Amco-630119.html
http://www.marketwire.com/press-release/Airport-Management-Conference-Of-Ontario-Amco-630119.html
http://www.privcom.gc.ca/information/pub/ar-vr/cbsa_060620_e.asp
http://www.stopracialprofiling.ca
http://www.stopracialprofiling.ca
http://www.chrc-ccdp.ca/preventing_discrimination/cbsa_asfc-en.asp?highlight=1


67: Is there an agency, series of agencies, or equivalent mechanism
overseeing state-owned companies?

67    In law, is there an agency, series of agencies, or equivalent mechanism overseeing
state-owned companies?

Score: YES

References: - In Canada, state-owned enterprises are generally known as "Crown
corporations". 
- There is not one agency that oversees Crown corporations; instead, as
with most federal government institutions, the following agencies and
commissioners oversee the conduct and performance of Crown
corporations: - Auditor General of Canada -- [ LINK ] -- who is the front-line
investigator helping ensure that the federal government complies with the
Financial Administration Act and regulations, and its own spending codes,
policies and guidelines, and receives value for money spent -- (Auditor
General Act R.S., 1985, c. A-17) -- [ LINK ]7" target="_blank">[ LINK ] --
Financial Administration Act (R.S., 1985, c. F-11) -- [ LINK ] 

- Conflict of Interest and Ethics Commissioner -- [ LINK ] -- who enforces
the Conflict of Interest Act and the Conflict of Interest Code for Members of
the House of Commons 

- Office of the Information Commissioner of Canada -- [ LINK ] -- who
enforces the Access to Information Act (R.S., 1985, c. A-1) --
http://lois.justice.gc.ca/en/showtdm/cs/A-1 

- Canadian Human Rights Commission -- [ LINK ] -- which enforces the
Canadian Human Rights Act (R.S., 1985, c. H-6) -- [ LINK ] -- and reviews
and rules on complaints about discriminatory treatment by the federal
government and federally regulated corporations 

- Commissioner of Lobbying -- [ LINK ] -- is a new independent Officer of
Parliament position created July 2, 2008 under an amended and re-titled
Lobbying Act -- [ LINK ] 

- Commissioner of Official Languages -- [ LINK ] -- who investigates
complaints and has the power to issue reports and make recommendations
concerning the federal government's compliance with the Official
Languages Act (1985, c. 31 (4th Supp.)) -- [ LINK ] 

- Bill C-2, the so-called "Federal Accountability Act" (2006, c. 9 (passed into
law on Dec. 12, 2006)) -- [ LINK ] -- changed the Parliament of Canada Act
(R.S., 1985, c. P-1) -- [ LINK ] -- by adding sections 79.1 to 79.5 to create a
Parliamentary Budget Officer whose mandate is to issue public reports on
the economic and financial position of the federal government -- Section
79.2 of the Act designates the Senate Standing Committee on National
Finance, the House of Commons Standing Commitee on Finance, and the
House of Commons Standing Committee on Public Accounts as the
statutory committees to which the Officer reports (and each of these
committees can order the Officer to produce reports) -- the Parliamentary
Budget Officer was finally appointed in March 2008 (one year and three
months after the Federal Accountability Act became law) -- [ LINK ] 

- Privacy Commissioner -- [ LINK ] -- who investigates complaints about the

http://www.oag-bvg.gc.ca/internet/index.htm
http://gi08.no-ip.org/pdf-tool/<a href=
http://lois.justice.gc.ca/en/showtdm/cs/F-11
http://ciec-ccie.gc.ca
http://www.infocom.gc.ca/menu-e.asp
http://www.chrc-ccdp.ca
http://lois.justice.gc.ca/en/showtdm/cs/H-6
http://www.ocl-cal.gc.ca/epic/site/lobbyist-lobbyiste1.nsf/Intro
http://lois.justice.gc.ca/en/showtdm/cs/L-12.4
http://www.ocol-clo.gc.ca
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- Privacy Commissioner -- [ LINK ] -- who investigates complaints about the
abuse or disclosure of personal information collected by federal
government institutions under the Privacy Act (R.S., 1985, c. P-21) -- [
LINK ] 

- The Procurement Ombudsman (the first of which was appointed in
September 2007, but whose office did not begin full operations until May
2008) -- [ LINK ] -- enforces the September 2007 Code of Conduct for
Procurement -- [ LINK ] -- The Ombudsman has the power to review of
procurement decisions following a complaint by a bidder, but no power to
overturn a decision, and the Ombudsman also serves at the pleasure of the
Prime Minister and Cabinet and can be dismissed at any time for any
reason, and therefore lacks the independence needed to fulfill the mandate
of the office. 

- The Public Sector Integrity Commissioner position -- [ LINK ] -- who
addresses complaints about public servants (government employees)
violating laws, regulations, codes, policies and guidelines, was created in
spring 2007 under the Public Servants Disclosure Protection Act (2005, c.
46) -- [ LINK ] --The first Commissioner was appointed on July 9, 2007
under section 39 of the Act. The Commissioner can investigate and attempt
to resolve complaints (including by appointing a mediator) and can also
apply for a binding order (including compensation for a whistleblower) to
the yet-to-be-established Public Servants Disclosure Protection Tribunal
(which will be appointed without any public process by the federal Cabinet,
chosen from amongst members of the Federal Court of Canada, under
section 20.7 of the Public Servants Disclosure Protection Act.) 

- The Public Service Commission -- [ LINK ] -- (which, in addition to making
appointments and hirings itself, also conducts audits and also investigates
and rules on complaints about non-merit-based appointments) are
appointed without any public process by the federal Cabinet under
subsection 4(5), and members of the Public Service Staffing Tribunal
(which hears and rules on appeals of the Commission's rulings) are
appointed without any public process by the federal Cabinet under sections
88 and 90 of the Public Service Employment Act (2003, c. 22, ss. 12, 13) --
[ LINK ] 

- The members of the Public Service Labor Relations Board -- [ LINK ] --
(which rules on various federal public service labor matters as set out in
collective bargaining agreements) are appointed without any public process
by the federal Cabinet under sections 12 and 18 of the Public Service Labor
Relations Act (2003, c. 22, s. 2) -- [ LINK ] - under clause 18(1)(e),
members of the Board must "have knowledge of or experience in labor
relations." 
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68: Is the agency, series of agencies, or equivalent mechanism overseeing
state-owned companies effective?

68a    In law, the agency, series of agencies, or equivalent mechanism overseeing
state-owned companies is protected from political interference.

Score: YES

References: - In Canada, state-owned enterprises are generally known as "Crown
corporations". 
- There is not one agency that oversees Crown corporations; instead, as
with most federal government institutions, the following agencies and
commissioners oversee the conduct and performance of Crown
corporations 

- All of the following agencies and watchdogs have formal organizational
independence in law from the government (ie. fixed terms in office (usually
five-seven years) with dismissal allowed only for cause, effective control of
office budget and staffing, adequate (if not full) investigative powers): -
There is not one agency for the Canadian federal government, but instead
a set of agencies, and the following agencies are, in law, protected from
political interference: 

- Auditor General of Canada -- [ LINK ] -- who is the front-line investigator
helping ensure that the federal government complies with the Financial
Administration Act and regulations, and its own spending codes, policies
and guidelines, and receives value for money spent -- (Auditor General Act
R.S., 1985, c. A-17) -- [ LINK ]7" target="_blank">[ LINK ] -- Financial
Administration Act (R.S., 1985, c. F-11) -- [ LINK ] 

- Conflict of Interest and Ethics Commissioner -- [ LINK ] -- who enforces
the Conflict of Interest Act and the Conflict of Interest Code for Members of
the House of Commons. 

- Elections Canada -- [ LINK ] -- Chief Electoral Officer and Commissioner
of Canada Elections enforce the Canada Elections Act (which include
political finance laws). 

- Office of the Information Commissioner of Canada -- [ LINK ] -- who
enforces the Access to Information Act (R.S., 1985, c. A-1) --
http://lois.justice.gc.ca/en/showtdm/cs/A-1 

- Canadian Human Rights Commission -- [ LINK ] -- which enforces the
Canadian Human Rights Act (R.S., 1985, c. H-6) -- [ LINK ] -- and reviews
and rules on complaints about discriminatory treatment by the federal
government and federally regulated corporations 

- Commissioner of Lobbying -- [ LINK ] -- is a new independent Officer of
Parliament position created July 2, 2008 under an amended and re-titled
Lobbying Act -- [ LINK ] 

- Commissioner of Official Languages -- [ LINK ] -- who investigates
complaints and has the power to issue reports and make recommendations
concerning the federal government's compliance with the Official
Languages Act (1985, c. 31 (4th Supp.)) -- [ LINK ] 

- Privacy Commissioner -- [ LINK ] -- who investigates complaints about the
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- Privacy Commissioner -- [ LINK ] -- who investigates complaints about the
abuse or disclosure of personal information collected by federal
government institutions under the Privacy Act (R.S., 1985, c. P-21) -- [
LINK ] 

- The Public Sector Integrity Commissioner position -- [ LINK ] -- who
addresses complaints about public servants (government employees)
violating laws, regulations, codes, policies and guidelines, was created in
spring 2007 under the Public Servants Disclosure Protection Act (2005, c.
46) -- [ LINK ] -- The first Commissioner was appointed on July 9, 2007
under section 39 of the Act. The Commissioner can investigate and attempt
to resolve complaints (including by appointing a mediator) and can also
apply for a binding order (including compensation for a whistleblower) to
the yet-to-be-established Public Servants Disclosure Protection Tribunal
(which will be appointed without any public process by the federal Cabinet,
chosen from amongst members of the Federal Court of Canada, under
section 20.7 of the Public Servants Disclosure Protection Act.) 

- the Public Service Commission -- [ LINK ] -- (which, in addition to making
appointments and hirings itself, also conducts audits and also investigates
and rules on complaints about non-merit-based appointments) are
appointed without any public process by the federal Cabinet under
subsection 4(5), and members of the Public Service Staffing Tribunal
(which hears and rules on appeals of the Commission's rulings) are
appointed without any public process by the federal Cabinet under sections
88 and 90 of the Public Service Employment Act (2003, c. 22, ss. 12, 13) --
[ LINK ] 

- the members of the Public Service Labor Relations Board -- [ LINK ] --
(which rules on various federal public service labor matters as set out in
collective bargaining agreements) are appointed without any public process
by the federal Cabinet under sections 12 and 18 of the Public Service Labor
Relations Act (2003, c. 22, s. 2) -- [ LINK ] - under clause 18(1)(e),
members of the Board must "have knowledge of or experience in labor
relations." 

********* 

- The following agencies are not protected from political interference (or
were not protected from political interference during the study period of
July 2007 to June 2008: 

- The Registrar of Lobbyists (replaced by the more independent
Commissioner of Lobbying on July 2, 2008) served during the study period
at the pleasure of the Prime Minister and Cabinet, and could be dismissed
at any time for any reason from the position of Registrar. 

- Bill C-2, the so-called "Federal Accountability Act" (2006, c. 9 (passed into
law on Dec. 12, 2006)) -- [ LINK ] -- changed the Parliament of Canada Act
(R.S., 1985, c. P-1) -- [ LINK ] -- by adding sections 79.1 to 79.5 to create a
Parliamentary Budget Officer whose mandate is to issue public reports on
the economic and financial position of the federal government -- Section
79.2 of the Act designates the Senate Standing Committee on National
Finance, the House of Commons Standing Committee on Finance, and the
House of Commons Standing Committee on Public Accounts as the
statutory committees to which the Officer reports (and each of these
committees can order the Officer to produce reports) -- The Parliamentary

http://www.privcom.gc.ca
http://lois.justice.gc.ca/en/showtdm/cs/P-21
http://lois.justice.gc.ca/en/showtdm/cs/P-21
http://www.psic-ispc.gc.ca
http://lois.justice.gc.ca/en/showtdm/cs/P-31.9
http://www.psc-cfp.gc.ca/index-eng.htm
http://lois.justice.gc.ca/en/showtdm/cs/P-33.01
http://www.pslrb-crtfp.gc.ca/intro_e.asp
http://lois.justice.gc.ca/en/showtdm/cs/P-33.3
http://lois.justice.gc.ca/en/showtdm/cs/F-5.5
http://lois.justice.gc.ca/en/showtdm/cs/P-1


committees can order the Officer to produce reports) -- The Parliamentary
Budget Officer was finally appointed in March 2008 (one year and three
months after the Federal Accountability Act became law) but serves at the
pleasure of the Prime Minister and Cabinet, and so does not have the
independence needed to fulfill the legal mandate of the office -- [ LINK ] 

- The Procurement Ombudsman (the first of which was appointed in
September 2007, but whose office did not begin full operations until May
2008) -- [ LINK ] -- enforces the September 2007 Code of Conduct for
Procurement -- [ LINK ] -- The Ombudsman has the power to review of
procurement decisions following a complaint by a bidder, but no power to
overturn a decision, and the Ombudsman also serves at the pleasure of the
Prime Minister and Cabinet and can be dismissed at any time for any
reason, and therefore lacks the independence needed to fulfill the mandate
of the office. 

- The Senate Ethics Officer is under the control of a committee of senators,
and cannot investigate or publicly rule on a complaint without the approval
of the committee, and so lacks key facets of independence to be an
effective public protector -- [ LINK ] 

68b    In practice, the agency, series of agencies, or equivalent mechanism overseeing
state-owned companies has a professional, full-time staff.

Score: 75

References: - There is not one agency for the Canadian federal government, but instead
a set of agencies, and all of the following agencies have a full-time staff
with a proven track record that demonstrates professionalism (but the grade
of 75 is given because a backlog of dealing with
complaints/cases/investigations at several of the agencies shows that the
agencies do not have adequate staff to fulfill their basic mandates): 
- Auditor General of Canada -- [ LINK ] -- who is the front-line investigator
helping ensure that the federal government complies with the Financial
Administration Act and regulations, and its own spending codes, policies
and guidelines, and receives value for money spent -- (Auditor General Act
R.S., 1985, c. A-17) -- [ LINK ]7" target="_blank">[ LINK ] -- Financial
Administration Act (R.S., 1985, c. F-11) -- [ LINK ] 

- Office of the Information Commissioner of Canada -- [ LINK ] -- who
enforces the Access to Information Act (R.S., 1985, c. A-1) --
http://lois.justice.gc.ca/en/showtdm/cs/A-1 

- Canadian Human Rights Commission -- [ LINK ] -- which enforces the
Canadian Human Rights Act (R.S., 1985, c. H-6) -- [ LINK ] -- and reviews
and rules on complaints about discriminatory treatment by the federal
government and federally regulated corporations 

- Commissioner of Official Languages -- [ LINK ] -- who investigates
complaints and has the power to issue reports and make recommendations
concerning the federal government's compliance with the Official
Languages Act (1985, c. 31 (4th Supp.)) -- [ LINK ] 

- Privacy Commissioner -- [ LINK ] -- who investigates complaints about the
abuse or disclosure of personal information collected by federal
government institutions under the Privacy Act (R.S., 1985, c. P-21) -- [
LINK ] 
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- The Public Service Commission -- [ LINK ] -- (which, in addition to making
appointments and hirings itself, also conducts audits and also investigates
and rules on complaints about non-merit-based appointments) are
appointed without any public process by the federal Cabinet under
subsection 4(5), and members of the Public Service Staffing Tribunal
(which hears and rules on appeals of the Commission's rulings) are
appointed without any public process by the federal Cabinet under sections
88 and 90 of the Public Service Employment Act (2003, c. 22, ss. 12, 13) --
[ LINK ] 

- The members of the Public Service Labor Relations Board -- [ LINK ] --
(which rules on various federal public service labor matters as set out in
collective bargaining agreements) are appointed without any public process
by the federal Cabinet under sections 12 and 18 of the Public Service Labor
Relations Act (2003, c. 22, s. 2) -- [ LINK ] - under clause 18(1)(e),
members of the Board must "have knowledge of or experience in labor
relations." 

********* 

- The grade of 75 is also given because following agencies either do not
have a track record that demonstrates professionalism: 

- Conflict of Interest and Ethics Commissioner -- [ LINK ] -- who enforces
the Conflict of Interest Act and the Conflict of Interest Code for Members of
the House of Commons, has only been in existence since July 2007
(replacing the Ethics Commissioner position) and so does not have a track
record that clearly demonstrates professionalism (and, in the past, the
Ethics Commissioner's staff demonstrated both bias and incompetency); as
well, questions have been raised about the Commissioner's impartiality
and competency -- See for details Democracy Watch's court challenge of
the Commissioner's first ruling at: [ LINK ] 

- Commissioner of Lobbying -- [ LINK ] -- is a new independent Officer of
Parliament position created July 2, 2008 (replacing the Registrar of
Lobbyists position) under an amended and re-titled Lobbying Act -- [ LINK ]
-- and so does not have a track record that clearly demonstrates
professionalism (and, in the past, the Registrar's staff demonstrated both
bias and incompetency -- See details about Democracy Watch's ongoing
court challenge of the Registrar at: [ LINK ] ) 

- Bill C-2, the so-called "Federal Accountability Act" (2006, c. 9 (passed into
law on Dec. 12, 2006)) -- [ LINK ] -- changed the Parliament of Canada Act
(R.S., 1985, c. P-1) -- [ LINK ] -- by adding sections 79.1 to 79.5 to create a
Parliamentary Budget Officer whose mandate is to issue public reports on
the economic and financial position of the federal government -- Section
79.2 of the Act designates the Senate Standing Committee on National
Finance, the House of Commons Standing Committee on Finance, and the
House of Commons Standing Committee on Public Accounts as the
statutory committees to which the Officer reports (and each of these
committees can order the Officer to produce reports) -- The Parliamentary
Budget Officer was finally appointed in March 2008 (one year and three
months after the Federal Accountability Act became law) and so does not
have a track record that clearly demonstrates professionalism -- [ LINK ] 

- The Procurement Ombudsman (the first of which was appointed in
September 2007, but whose office did not begin full operations until May
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September 2007, but whose office did not begin full operations until May
2008, and so does not have a track record that clearly demonstrates
professionalism) -- [ LINK ] -- enforces the September 2007 Code of
Conduct for Procurement -- [ LINK ] -- The Ombudsman has the power to
review of procurement decisions following a complaint by a bidder, but no
power to overturn a decision, and the Ombudsman also serves at the
pleasure of the Prime Minister and Cabinet and can be dismissed at any
time for any reason, and therefore lacks the independence needed to fulfill
the mandate of the office. 

- The Public Sector Integrity Commissioner position -- [ LINK ] -- who
addresses complaints about public servants (government employees)
violating laws, regulations, codes, policies and guidelines, was created in
spring 2007 under the Public Servants Disclosure Protection Act (2005, c.
46) -- [ LINK ] -- The first Commissioner was appointed on July 9, 2007
under section 39 of the Act and so does not have a track record that clearly
demonstrates professionalism. The Commissioner can investigate and
attempt to resolve complaints (including by appointing a mediator) and can
also apply for a binding order (including compensation for a whistleblower)
to the yet-to-be-established Public Servants Disclosure Protection Tribunal
(which will be appointed without any public process by the federal Cabinet,
chosen from amongst members of the Federal Court of Canada, under
section 20.7 of the Public Servants Disclosure Protection Act.) 

68c    In practice, the agency, series of agencies, or equivalent mechanism overseeing
state-owned companies receives regular funding.

Score: 50

References: - There is not one agency for the Canadian federal government, but instead
a set of agencies, and 50 is given because a backlog of dealing with
complaints/cases/investigations at several of the agencies shows that the
agencies do not have adequate funding to fulfill their basic mandates (and
while the agencies receive regular funding, all are subject to political
considerations having an affect on their funding: 
- Auditor General of Canada -- [ LINK ] -- who is the front-line investigator
helping ensure that the federal government complies with the Financial
Administration Act and regulations, and its own spending codes, policies
and guidelines, and receives value for money spent -- (Auditor General Act
R.S., 1985, c. A-17) -- [ LINK ]7" target="_blank">[ LINK ] -- Financial
Administration Act (R.S., 1985, c. F-11) -- [ LINK ] 

- Office of the Information Commissioner of Canada -- [ LINK ] -- who
enforces the Access to Information Act (R.S., 1985, c. A-1) --
http://lois.justice.gc.ca/en/showtdm/cs/A-1 

- Canadian Human Rights Commission -- [ LINK ] -- which enforces the
Canadian Human Rights Act (R.S., 1985, c. H-6) -- [ LINK ] -- and reviews
and rules on complaints about discriminatory treatment by the federal
government and federally regulated corporations 

- Commissioner of Official Languages -- [ LINK ] -- who investigates
complaints and has the power to issue reports and make recommendations
concerning the federal government's compliance with the Official
Languages Act (1985, c. 31 (4th Supp.)) -- [ LINK ] 

- Privacy Commissioner -- [ LINK ] -- who investigates complaints about the
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abuse or disclosure of personal information collected by federal
government institutions under the Privacy Act (R.S., 1985, c. P-21) -- [
LINK ] 

- The Public Service Commission -- [ LINK ] -- (which, in addition to making
appointments and hirings itself, also conducts audits and also investigates
and rules on complaints about non-merit-based appointments) are
appointed without any public process by the federal Cabinet under
subsection 4(5), and members of the Public Service Staffing Tribunal
(which hears and rules on appeals of the Commission's rulings) are
appointed without any public process by the federal Cabinet under sections
88 and 90 of the Public Service Employment Act (2003, c. 22, ss. 12, 13) --
[ LINK ] 

- The members of the Public Service Labor Relations Board -- [ LINK ] --
(which rules on various federal public service labor matters as set out in
collective bargaining agreements) are appointed without any public process
by the federal Cabinet under sections 12 and 18 of the Public Service Labor
Relations Act (2003, c. 22, s. 2) -- [ LINK ] - under clause 18(1)(e),
members of the Board must "have knowledge of or experience in labor
relations." 

********* 

- The grade of 50 is also given because following agencies either do not
have a track record that demonstrates that they will receive regular funding: 

- Conflict of Interest and Ethics Commissioner -- [ LINK ] -- who enforces
the Conflict of Interest Act and the Conflict of Interest Code for Members of
the House of Commons, has only been in existence since July 2007
(replacing the Ethics Commissioner position) and so does not have a track
record that clearly demonstrates that the Commissioner's office will receive
regular funding 

- Commissioner of Lobbying -- [ LINK ] -- is a new independent Officer of
Parliament position created July 2, 2008 (replacing the Registrar of
Lobbyists position) under an amended and re-titled Lobbying Act -- [ LINK ]
-- and so does not have a track record that clearly demonstrates it will
receive regular funding (and, in the past, the Registrar has taken several
years to investigate and rule on complaints -- See details about Democracy
Watch's ongoing court challenge of the Registrar at: [ LINK ] ) 

- Bill C-2, the so-called "Federal Accountability Act" (2006, c. 9 (passed into
law on Dec. 12, 2006)) -- [ LINK ] -- changed the Parliament of Canada Act
(R.S., 1985, c. P-1) -- [ LINK ] -- by adding sections 79.1 to 79.5 to create a
Parliamentary Budget Officer whose mandate is to issue public reports on
the economic and financial position of the federal government -- Section
79.2 of the Act designates the Senate Standing Committee on National
Finance, the House of Commons Standing Committee on Finance, and the
House of Commons Standing Committee on Public Accounts as the
statutory committees to which the Officer reports (and each of these
committees can order the Officer to produce reports) -- The Parliamentary
Budget Officer was finally appointed in March 2008 (one year and three
months after the Federal Accountability Act became law) and so does not
have a track record that clearly demonstrates that the Officer will receive
regular funding -- [ LINK ] 
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- The Procurement Ombudsman (the first of which was appointed in
September 2007, but whose office did not begin full operations until May
2008, and so does not have a track record that clearly demonstrates that
the Ombudsman will receive regular funding) -- [ LINK ] -- enforces the
September 2007 Code of Conduct for Procurement -- [ LINK ] -- The
Ombudsman has the power to review of procurement decisions following a
complaint by a bidder, but no power to overturn a decision, and the
Ombudsman also serves at the pleasure of the Prime Minister and Cabinet
and can be dismissed at any time for any reason, and therefore lacks the
independence needed to fulfill the mandate of the office. 

- The Public Sector Integrity Commissioner position -- [ LINK ] -- who
addresses complaints about public servants (government employees)
violating laws, regulations, codes, policies and guidelines, was created in
spring 2007 under the Public Servants Disclosure Protection Act (2005, c.
46) -- [ LINK ] -- The first Commissioner was appointed on July 9, 2007
under section 39 of the Act and so does not have a track record that clearly
demonstrates that the Commissioner will receive regular funding. The
Commissioner can investigate and attempt to resolve complaints (including
by appointing a mediator) and can also apply for a binding order (including
compensation for a whistleblower) to the yet-to-be-established Public
Servants Disclosure Protection Tribunal (which will be appointed without
any public process by the federal Cabinet, chosen from amongst members
of the Federal Court of Canada, under section 20.7 of the Public Servants
Disclosure Protection Act). 

68d    In practice, when necessary, the agency, series of agencies, or equivalent mechanism
overseeing state-owned companies independently initiates investigations.

Score: 75

References: - There is not one agency for the Canadian federal government, but instead
a set of agencies, as follows, and all of the agencies have the power to
initiate investigations. 
- The grade of 75 is given because the Conflict of Interest and Ethics
Commissioner is allowed to give secret advice to the public office holders
under her mandate; the Canadian Human Rights Commission, the
Registrar of Lobbyists (replaced July 2, 2008 by the Commissioner of
Lobbying) and the Information Commissioner all have multi-year backlogs
on their investigations reports, and; several of the agencies are new and so
do not have a track record that shows that they will investigations when
necessary: 

- Auditor General of Canada -- [ LINK ] -- who is the front-line investigator
helping ensure that the federal government complies with the Financial
Administration Act and regulations, and its own spending codes, policies
and guidelines, and receives value for money spent -- (Auditor General Act
R.S., 1985, c. A-17) -- [ LINK ]7" target="_blank">[ LINK ] -- Financial
Administration Act (R.S., 1985, c. F-11) -- [ LINK ] 

- Conflict of Interest and Ethics Commissioner -- [ LINK ] -- who enforces
the Conflict of Interest Act and the Conflict of Interest Code for Members of
the House of Commons 

- Office of the Information Commissioner of Canada -- [ LINK ] -- who
enforces the Access to Information Act (R.S., 1985, c. A-1) --
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- Canadian Human Rights Commission -- [ LINK ] -- which enforces the
Canadian Human Rights Act (R.S., 1985, c. H-6) -- [ LINK ] -- and reviews
and rules on complaints about discriminatory treatment by the federal
government and federally regulated corporations 

- Commissioner of Lobbying -- [ LINK ] -- is a new independent Officer of
Parliament position created July 2, 2008 under an amended and re-titled
Lobbying Act -- [ LINK ] 

- Commissioner of Official Languages -- [ LINK ] -- who investigates
complaints and has the power to issue reports and make recommendations
concerning the federal government's compliance with the Official
Languages Act (1985, c. 31 (4th Supp.)) -- [ LINK ] 

- Bill C-2, the so-called "Federal Accountability Act" (2006, c. 9 (passed into
law on Dec. 12, 2006)) -- [ LINK ] -- changed the Parliament of Canada Act
(R.S., 1985, c. P-1) -- [ LINK ] -- by adding sections 79.1 to 79.5 to create a
Parliamentary Budget Officer whose mandate is to issue public reports on
the economic and financial position of the federal government -- Section
79.2 of the Act designates the Senate Standing Committee on National
Finance, the House of Commons Standing Committee on Finance, and the
House of Commons Standing Committee on Public Accounts as the
statutory committees to which the Officer reports (and each of these
committees can order the Officer to produce reports) -- The Parliamentary
Budget Officer was finally appointed in March 2008 (one year and three
months after the Federal Accountability Act became law) -- [ LINK ] 

- Privacy Commissioner -- [ LINK ] -- who investigates complaints about the
abuse or disclosure of personal information collected by federal
government institutions under the Privacy Act (R.S., 1985, c. P-21) -- [
LINK ] 

- The Procurement Ombudsman (the first of which was appointed in
September 2007, but whose office did not begin full operations until May
2008) -- [ LINK ] -- enforces the September 2007 Code of Conduct for
Procurement -- [ LINK ] -- the Ombudsman has the power to review of
procurement decisions following a complaint by a bidder, but no power to
overturn a decision, and the Ombudsman also serves at the pleasure of the
Prime Minister and Cabinet and can be dismissed at any time for any
reason, and therefore lacks the independence needed to fulfill the mandate
of the office 

- The Public Sector Integrity Commissioner position -- [ LINK ] -- who
addresses complaints about public servants (government employees)
violating laws, regulations, codes, policies and guidelines, was created in
spring 2007 under the Public Servants Disclosure Protection Act (2005, c.
46) -- [ LINK ] -- The first Commissioner was appointed on July 9, 2007
under section 39 of the Act. The Commissioner can investigate and attempt
to resolve complaints (including by appointing a mediator) and can also
apply for a binding order (including compensation for a whistleblower) to
the yet-to-be-established Public Servants Disclosure Protection Tribunal
(which will be appointed without any public process by the federal Cabinet,
chosen from amongst members of the Federal Court of Canada, under
section 20.7 of the Public Servants Disclosure Protection Act.) 
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- The Public Service Commission -- [ LINK ] -- (which, in addition to making
appointments and hirings itself, also conducts audits and also investigates
and rules on complaints about non-merit-based appointments) are
appointed without any public process by the federal Cabinet under
subsection 4(5), and members of the Public Service Staffing Tribunal
(which hears and rules on appeals of the Commission's rulings) are
appointed without any public process by the federal Cabinet under sections
88 and 90 of the Public Service Employment Act (2003, c. 22, ss. 12, 13) --
[ LINK ] 

- The members of the Public Service Labor Relations Board -- [ LINK ] --
(which rules on various federal public service labor matters as set out in
collective bargaining agreements) are appointed without any public process
by the federal Cabinet under sections 12 and 18 of the Public Service Labor
Relations Act (2003, c. 22, s. 2) -- [ LINK ] - under clause 18(1)(e),
members of the Board must "have knowledge of or experience in labor
relations." 

68e    In practice, when necessary, the agency, series of agencies, or equivalent mechanism
overseeing state-owned companies imposes penalties on offenders.

Score: 50

References: - There is not one agency for the Canadian federal government, but instead
a set of agencies, as follows, and all of the agencies make publicly
available reports (mainly investigation and annual reports.) 
- The grade of 50 is given because while the following agencies have no
power to impose penalties on offenders the Auditor General, Ethics
Commissioner, and Procurement Ombudsman have the legal power to
cooperate with the Royal Canadian Mounted Police (RCMP - Canada's
national police force) in investigations that can lead to prosecutions (and,
therefore, penalties for offenders). However, it should be noted that the
Ethics Commissioner has no track record of such cooperation since 2004
when the position was created, nor does the Procurement Ombudsman
because the office is new: 

- Auditor General of Canada -- [ LINK ] -- who is the front-line investigator
helping ensure that the federal government complies with the Financial
Administration Act and regulations, and its own spending codes, policies
and guidelines, and receives value for money spent -- (Auditor General Act
R.S., 1985, c. A-17) -- [ LINK ]7" target="_blank">[ LINK ] -- Financial
Administration Act (R.S., 1985, c. F-11) -- [ LINK ] 

- Conflict of Interest and Ethics Commissioner -- [ LINK ] -- who enforces
the Conflict of Interest Act and the Conflict of Interest Code for Members of
the House of Commons 

- Office of the Information Commissioner of Canada -- [ LINK ] -- who
enforces the Access to Information Act (R.S., 1985, c. A-1) --
http://lois.justice.gc.ca/en/showtdm/cs/A-1 

- Commissioner of Official Languages -- [ LINK ] -- who investigates
complaints and has the power to issue reports and make recommendations
concerning the federal government's compliance with the Official
Languages Act (1985, c. 31 (4th Supp.)) -- [ LINK ] 

- Bill C-2, the so-called "Federal Accountability Act" (2006, c. 9 (passed into
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law on Dec. 12, 2006)) -- [ LINK ] -- changed the Parliament of Canada Act
(R.S., 1985, c. P-1) -- [ LINK ] -- by adding sections 79.1 to 79.5 to create a
Parliamentary Budget Officer whose mandate is to issue public reports on
the economic and financial position of the federal government -- Section
79.2 of the Act designates the Senate Standing Committee on National
Finance, the House of Commons Standing Committee on Finance, and the
House of Commons Standing Committee on Public Accounts as the
statutory committees to which the Officer reports (and each of these
committees can order the Officer to produce reports) -- The Parliamentary
Budget Officer was finally appointed in March 2008 (one year and three
months after the Federal Accountability Act became law) -- [ LINK ] 

- The Procurement Ombudsman (the first of which was appointed in
September 2007, but whose office did not begin full operations until May
2008) -- [ LINK ] -- enforces the September 2007 Code of Conduct for
Procurement -- [ LINK ] -- The Ombudsman has the power to review of
procurement decisions following a complaint by a bidder, but no power to
overturn a decision, and the Ombudsman also serves at the pleasure of the
Prime Minister and Cabinet and can be dismissed at any time for any
reason, and therefore lacks the independence needed to fulfill the mandate
of the office. 

*********** 

- The grade of 50 is given because while the following agencies have the
power to impose penalties on offenders, they have no track record of
imposing penalties: 

- Commissioner of Lobbying -- [ LINK ] -- is a new independent Officer of
Parliament position created July 2, 2008 under an amended and re-titled
Lobbying Act -- [ LINK ] 

- Privacy Commissioner -- [ LINK ] -- who investigates complaints about the
abuse or disclosure of personal information collected by federal
government institutions under the Privacy Act (R.S., 1985, c. P-21) -- [
LINK ] 

- The Public Sector Integrity Commissioner position -- [ LINK ] -- who
addresses complaints about public servants (government employees)
violating laws, regulations, codes, policies and guidelines, was created in
spring 2007 under the Public Servants Disclosure Protection Act (2005, c.
46) -- [ LINK ] -- The first Commissioner was appointed on July 9, 2007
under section 39 of the Act. The Commissioner can investigate and attempt
to resolve complaints (including by appointing a mediator) and can also
apply for a binding order (including compensation for a whistleblower) to
the yet-to-be-established Public Servants Disclosure Protection Tribunal
(which will be appointed without any public process by the federal Cabinet,
chosen from amongst members of the Federal Court of Canada, under
section 20.7 of the Public Servants Disclosure Protection Act.) 

- The Public Service Commission -- [ LINK ] -- (which, in addition to making
appointments and hirings itself, also conducts audits and also investigates
and rules on complaints about non-merit-based appointments) are
appointed without any public process by the federal Cabinet under
subsection 4(5), and members of the Public Service Staffing Tribunal
(which hears and rules on appeals of the Commission's rulings) are
appointed without any public process by the federal Cabinet under sections
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appointed without any public process by the federal Cabinet under sections
88 and 90 of the Public Service Employment Act (2003, c. 22, ss. 12, 13) --
[ LINK ] 

- The members of the Public Service Labor Relations Board -- [ LINK ] --
(which rules on various federal public service labor matters as set out in
collective bargaining agreements) are appointed without any public process
by the federal Cabinet under sections 12 and 18 of the Public Service Labor
Relations Act (2003, c. 22, s. 2) -- [ LINK ] - under clause 18(1)(e),
members of the Board must "have knowledge of or experience in labor
relations." 

********* 

- Only the following agency both has the power to impose penalties on
offenders, and a track record of doing so: 

- Canadian Human Rights Commission -- [ LINK ] -- which enforces the
Canadian Human Rights Act (R.S., 1985, c. H-6) -- [ LINK ] -- and reviews
and rules on complaints about discriminatory treatment by the federal
government and federally regulated corporations 
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69: Can citizens access the financial records of state-owned companies?

69a    In law, citizens can access the financial records of state-owned companies.

Score: YES

References: - State-owned companies (legal name in Canada is "Crown corporations")
are required to produce a publicly available annual report that includes
financial records under sections 149 to 152 (contained in Part X) of the
Financial Administration Act (R.S., 1985, c. F-11) -- [ LINK ] 

69b    In practice, the financial records of state-owned companies are regularly updated.

Score: 100

References: - State-owned companies (legal name in Canada is "Crown corporations")
are required to produce a publicly available annual report that includes
financial records under sections 149 to 152 (contained in Part X) of the
Financial Administration Act (R.S., 1985, c. F-11) -- [ LINK ]"
target="_blank">[ LINK ] 

- An Internet search produced no examples of Crown corporations not
producing an annual report including financial records. 

- The independent government agency Auditor General of Canada
conducts audits of Crown corporations (although the Auditor has the
discretion to delegate auditing to auditors whom the corporation may
select), and as a result there is usually not an issue of timeliness of audits. 

- Auditor General of Canada -- [ LINK ] -- the front-line investigator helping
ensure that the federal government complies with the Financial
Administration Act and regulations, and its own spending codes, policies
and guidelines, and receives value for money spent -- (Auditor General Act
R.S., 1985, c. A-17) -- [ LINK ] -- Financial Administration Act (R.S., 1985,
c. F-11) -- http://lois.justice.gc.ca/en/showtdm/cs/F-11 

69c    In practice, the financial records of state-owned companies are audited according to
international accounting standards.

Score: 100

References: - State-owned companies (legal name in Canada is "Crown corporations")
are required to produce a publicly available annual report that includes
financial records under sections 149 to 152 (contained in Part X) of the
Financial Administration Act (R.S., 1985, c. F-11) -- [ LINK ]"
target="_blank">[ LINK ] 

- The independent government agency Auditor General of Canada
conducts audits of Crown corporations (although the Auditor has the
discretion to delegate auditing to auditors whom the corporation may
select), and as a result there is usually not an issue of the standards of
audits. 

- Auditor General of Canada -- [ LINK ] -- the front-line investigator helping
ensure that the federal government complies with the Financial
Administration Act and regulations, and its own spending codes, policies
and guidelines, and receives value for money spent -- (Auditor General Act
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R.S., 1985, c. A-17) -- [ LINK ] -- Financial Administration Act (R.S., 1985,
c. F-11) -- http://lois.justice.gc.ca/en/showtdm/cs/F-11 

69d    In practice, citizens can access the financial records of state-owned companies within a
reasonable time period.

Score: 75

References: - State-owned companies (legal name in Canada is "Crown corporations")
are required to produce a publicly available annual report that includes
financial records under sections 149 to 152 (contained in Part X) of the
Financial Administration Act (R.S., 1985, c. F-11) -- [ LINK ]"
target="_blank">[ LINK ] 

- An Internet search produced no examples of Crown corporations not
producing an annual report including financial records. 

- The independent government agency Auditor General of Canada
conducts audits of Crown corporations (although the Auditor has the
discretion to delegate auditing to auditors whom the corporation may
select), and as a result there is usually not an issue of timeliness of audits. 

- Auditor General of Canada -- [ LINK ] -- the front-line investigator helping
ensure that the federal government complies with the Financial
Administration Act and regulations, and its own spending codes, policies
and guidelines, and receives value for money spent -- (Auditor General Act
R.S., 1985, c. A-17) -- [ LINK ] -- Financial Administration Act (R.S., 1985,
c. F-11) -- http://lois.justice.gc.ca/en/showtdm/cs/F-11 

- These financial records of state-owned enterprises are generally available
for free on the website of each enterprise. 

- However, Crown corporations are not required to file their annual reports
with the responsible Cabinet minister until three months after the end of
the corporation's fiscal year, and the responsible minister does not have to
disclose the annual reports to the public for another 15 days. As a result,
there is some delay in the access to up-to-date financial records. 

69e    In practice, citizens can access the financial records of state-owned companies at a
reasonable cost.

Score: 100

References: - State-owned companies (legal name in Canada is "Crown corporations")
are required to produce a publicly available annual report that includes
financial records under sections 149 to 152 (contained in Part X) of the
Financial Administration Act (R.S., 1985, c. F-11) -- [ LINK ]"
target="_blank">[ LINK ] 

- An Internet search produced no examples of Crown corporations not
producing an annual report including financial records. 

- The independent government agency Auditor General of Canada
conducts audits of Crown corporations (although the Auditor has the
discretion to delegate auditing to auditors whom the corporation may
select), and as a result there is usually not an issue of timeliness of audits. 

- Auditor General of Canada -- [ LINK ] -- the front-line investigator helping
ensure that the federal government complies with the Financial
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Administration Act and regulations, and its own spending codes, policies
and guidelines, and receives value for money spent -- (Auditor General Act
R.S., 1985, c. A-17) -- [ LINK ] -- Financial Administration Act (R.S., 1985,
c. F-11) -- http://lois.justice.gc.ca/en/showtdm/cs/F-11 

- These financial records of state-owned enterprises are generally available
for free on the web site of each enterprise. 

- However, Crown corporations are not required to file their annual reports
with the responsible Cabinet minister until three months after the end of
the corporation's fiscal year, and the responsible minister does not have to
disclose the annual reports to the public for another 15 days. As a result,
there is some delay in the access to up-to-date financial records. 

http://lois.justice.gc.ca/en/showtdm/cs/A-17


70: Are business licenses available to all citizens?

70a    In law, anyone may apply for a business license.

Score: YES

References: - Anyone can set up a business as an unincorporated self-employed person
or sole proprietorship in many fields, and incorporation can be done on-line
or in writing. See details at: [ LINK ] 

- However, many businesses require licenses (most of which are controlled
by Canadian provinces, not the federal government, as a result of the
division of powers within the Canadian constitution). See details by clicking
on the "Regulations, Licenses and Permits" link on the following web page:
[ LINK ]" target="_blank">[ LINK ]" target="_blank">[ LINK ]"
target="_blank">[ LINK ]" target="_blank">[ LINK ] 

- Municipalities also may have license requirements or regulations for some
businesses. See details by clicking on the "Regulations, Licenses and
Permits" link on the following web page:
http://www.canadabusiness.ca/gol/cbec/site.nsf/en/index.html 

- Businesses that the federal government licenses are limited in number
(and usually require as a limitation that applicants have a "good business
record" to be licensed) and include: banks (under the Bank Act); life and
health insurance companies (under the Insurance Companies Act), trust
companies (under the Trust Companies Act); mining companies (under the
Mining Act); broadcast companies (under the Broadcasting Act); phone
companies (under the Telecommunications Act); fishery companies (under
the Fisheries Act); transportation (under the Transportation Act.) 

- Also, the federal government licenses importing and exporting. See
details by clicking on the "Importing" and "Exporting" links on the following
web page: http://www.canadabusiness.ca/gol/cbec/site.nsf/en/index.html 

- The federal government also regulates intellectual property (patents,
trademarks and copyright). See details through the links on the following
web page: http://www.canadabusiness.ca/gol/cbec/site.nsf/en/index.html 

- The federal government does regulate several business sectors that it
does not license (mainly in terms of food and product safety). See details
by clicking on the "Regulations, Licenses and Permits" link on the following
web page: http://www.canadabusiness.ca/gol/cbec/site.nsf/en/index.html 

- Overall, however, no particular group or category of citizens are excluded
in law from applying for a business license. 

70b    In law, a complaint mechanism exists if a business license request is denied.

Score: YES

References: - Anyone can set up a business as an unincorporated self-employed person
or sole proprietorship in many fields, and incorporation can be done on-line
or in writing. See details by clicking on the "Guidelines for Canadian Small
Businesses" link at: [ LINK ] 

http://www.canadabusiness.ca/gol/cbec/site.nsf
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70c    In practice, citizens can obtain any necessary business license (i.e. for a small import
business) within a reasonable time period.

Score: 75

References: - Anyone can set up a business as an unincorporated self-employed person
or sole proprietorship in many fields, and incorporation can be done on-line
or in writing. See details at: [ LINK ] 

- Business licensing through the processes set out below takes about a
month (for smaller businesses) but for larger businesses (banks,
broadcasting companies) can take about one year (see web sites listed
below for details.) 

- However, many businesses require licenses (most of which are controlled
by Canadian provinces, not the federal government, as a result of the
division of powers within the Canadian constitution). See details by clicking
on the "Regulations, Licenses and Permits" link on the following web page:
[ LINK ]" target="_blank">[ LINK ]" target="_blank">[ LINK ]"
target="_blank">[ LINK ]" target="_blank">[ LINK ] 

- Municipalities also may have license requirements or regulations for some
businesses. See details by clicking on the "Regulations, Licenses and
Permits" link on the following web page:
http://www.canadabusiness.ca/gol/cbec/site.nsf/en/index.html 

- Businesses that the federal government licenses are limited in number
(and usually require as a limitation that applicants have a "good business
record" to be licensed) and include: banks (under the Bank Act); life and
health insurance companies (under the Insurance Companies Act), trust
companies (under the Trust Companies Act); mining companies (under the
Mining Act); broadcast companies (under the Broadcasting Act); phone
companies (under the Telecommunications Act); fishery companies (under
the Fisheries Act); transportation (under the Transportation Act.) 

- Also, the federal government licenses importing and exporting. See
details by clicking on the "Importing" and "Exporting" links on the following
web page: http://www.canadabusiness.ca/gol/cbec/site.nsf/en/index.html 

- The federal government also regulates intellectual property (patents,
trademarks and copyright). See details through the links on the following
web page: http://www.canadabusiness.ca/gol/cbec/site.nsf/en/index.html 

- The federal government does regulate several business sectors that it
does not license (mainly in terms of food and product safety). See details
by clicking on the "Regulations, Licenses and Permits" link on the following
web page: http://www.canadabusiness.ca/gol/cbec/site.nsf/en/index.html 

70d    In practice, citizens can obtain any necessary business license (i.e. for a small import
business) at a reasonable cost.

Score: 75

http://www.canadabusiness.ca/gol/cbec/site.nsf
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References: - Some licensing fees for setting up the businesses through the processes
set out below are high in Canada, the main purpose being to ensure that
the applicant has the resources to succeed in the business sector (such as
banking, broadcasting, fishery, telecommunications companies). These
licensing fees are criticized as unjustifiable barriers to competition. See for
background the following submission to a parliamentary committee: [ LINK ] 

- Anyone can set up a business as an unincorporated self-employed person
or sole proprietorship in many fields, and incorporation can be done on-line
or in writing. See details at: [ LINK ] 

- However, many businesses require licenses (most of which are controlled
by Canadian provinces, not the federal government, as a result of the
division of powers within the Canadian constitution). See details by clicking
on the "Regulations, Licenses and Permits" link on the following web page:
[ LINK ]" target="_blank">[ LINK ]" target="_blank">[ LINK ]"
target="_blank">[ LINK ]" target="_blank">[ LINK ] 

- Municipalities also may have license requirements or regulations for some
businesses. See details by clicking on the "Regulations, Licenses and
Permits" link on the following webpage:
http://www.canadabusiness.ca/gol/cbec/site.nsf/en/index.html 

- Businesses that the federal government licenses are limited in number
(and usually require as a limitation that applicants have a "good business
record" to be licensed) and include: banks (under the Bank Act); life and
health insurance companies (under the Insurance Companies Act), trust
companies (under the Trust Companies Act); mining companies (under the
Mining Act); broadcast companies (under the Broadcasting Act); phone
companies (under the Telecommunications Act); fishery companies (under
the Fisheries Act); transportation (under the Transportation Act.) 

- Also, the federal government licenses importing and exporting. See
details by clicking on the "Importing" and "Exporting" links on the following
web page: http://www.canadabusiness.ca/gol/cbec/site.nsf/en/index.html 

- The federal government also regulates intellectual property (patents,
trademarks and copyright). See details through the links on the following
web page: http://www.canadabusiness.ca/gol/cbec/site.nsf/en/index.html 

- The federal government does regulate several business sectors that it
does not license (mainly in terms of food and product safety). See details
by clicking on the "Regulations, Licenses and Permits" link on the following
web page: http://www.canadabusiness.ca/gol/cbec/site.nsf/en/index.html 

http://www.cfib.ca/legis/national/pdf/5125.PDF
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71: Are there transparent business regulatory requirements for basic health,
environmental, and safety standards?

71a    In law, basic business regulatory requirements for meeting public health standards are
transparent and publicly available.

Score: YES

References: - See details by clicking on the "Regulations, Licenses and Permits" link on
the following web page-- [ LINK ] -- and then looking at the documents
under the "Labeling" and "Specific Regulations" sections. 

71b    In law, basic business regulatory requirements for meeting public environmental
standards are transparent and publicly available.

Score: YES

References: - See details by clicking on the "Regulations, Licenses and Permits" link on
the following web page-- [ LINK ] -- and then looking at the documents
under the "Labeling" and "Specific Regulations" sections. 

71c    In law, basic business regulatory requirements for meeting public safety standards are
transparent and publicly available.

Score: YES

References: - See details by clicking on the "Regulations, Licenses and Permits" link on
the following web page-- [ LINK ] -- and then looking at the documents
under the "Labeling" and "Specific Regulations" sections. 

http://www.canadabusiness.ca/gol/cbec/site.nsf/en/index.html
http://www.canadabusiness.ca/gol/cbec/site.nsf/en/index.html
http://www.canadabusiness.ca/gol/cbec/site.nsf/en/index.html


72: Does government effectively enforce basic health, environmental, and
safety standards on businesses?

72a    In practice, business inspections by government officials to ensure public health
standards are being met are carried out in a uniform and even-handed manner.

Score: 75

References: - Due to limited resources in every inspection department, of course
choices are made such as to inspect larger businesses more
because of the greater potential for those businesses to create large
problems through non-compliance. Another choice that is regularly
made is to give larger businesses more time to comply after a
problem is found because of the disruption that shutting down such a
business could have in the marketplace. 
- There is an ongoing debate concerning not only how to have the
most effective government inspections of businesses to ensure public
health standards are being met, but also about the uniformity and
even-handedness of such inspections. 

- This debate has been highlighted most recently by the situation in
which a food-processing plant was found to have listeriosis in its
machinery, which resulted in contaminated meat that as of Nov. 1,
2008, had killed 20 Canadians -- See for details the following article:
[ LINK ] 

Peer Reviewer's Comments: In a separate case last summer, 1 death and 87 cases of salmonella
food poisoning were blamed on contaminated cheese in Quebec,
forcing provincial health authorities to recall three brands of cheese
shortly after the outbreak. 

 

72b    In practice, business inspections by government officials to ensure public
environmental standards are being met are carried out in a uniform and even-handed manner.

Score: 75

References: - Due to limited resources in every inspection department, of course
choices are made such as to inspect larger businesses more
because of the greater potential for those businesses to create large
problems through non-compliance. Another choice that is regularly
made is to give larger businesses more time to comply after a
problem is found because of the disruption that shutting down such a
business could have in the marketplace. 
- There is an ongoing debate concerning not only how to have the
most effective government inspections of businesses to ensure
environmental standards are being met, but also about the uniformity
and even-handedness of such inspections. 

- See, for examples of concerns about this type of uneven
enforcement of public environmental standards, the web sites of the
"Caucuses" of the Canadian Environmental Network at: [ LINK ] 

http://www.cbc.ca/consumer/story/2008/10/05/listeria-inspections.html
http://www.cen-rce.org


72c    In practice, business inspections by government officials to ensure public safety
standards are being met are carried out in a uniform and even-handed manner.

Score: 75

References: - Due to limited resources in every inspection department, of course
choices are made such as to inspect larger businesses more
because of the greater potential for those businesses to create large
problems through non-compliance. Another choice that is regularly
made is to give larger businesses more time to comply after a
problem is found because of the disruption that shutting down such a
business could have in the marketplace. 
- There is an ongoing debate concerning not only how to have the
most effective government inspections of businesses to ensure public
safety standards are being met, but also about the uniformity and
even-handedness of such inspections. 

- See, for examples of concerns about this type of uneven
enforcement of public environmental standards, the websites of the
"Caucuses" of the Canadian Environmental Network at: [ LINK ] 

http://www.cen-rce.org


73: Is there legislation criminalizing corruption?

73a    In law, attempted corruption is illegal.

Score: YES

References: - Sections 118 to 125 (contained in Part IV) of the Criminal Code
(R.S., 1985, c. C-46) -- [ LINK ] 

- Subsection 80(f) (contained in Part IX) of the Financial
Administration Act (R.S.C. 1985, c. F-11) -- [ LINK ] 

73b    In law, extortion is illegal.

Score: YES

References: - Section 346 (in Part IX) of the Criminal Code ( R.S., 1985, c. C-46 )
-- [ LINK ] 

- Section 120 (contained in Part III "Code for Service Discipline") of
the National Defense Act (R.S., 1985, c. N-5) -- [ LINK ] 

73c    In law, offering a bribe (i.e. active corruption) is illegal.

Score: YES

References: - Sections 118 to 125 (contained in Part IV) of the Criminal Code
(R.S., 1985, c. C-46) -- [ LINK ] 

- Subsections 80(a) and (f) and section 81 (contained in Part IX) of
the Financial Administration Act (R.S.C. 1985, c. F-11) -- [ LINK ] 

- The bribery law prohibits "corruptly" offering money or anything of
value to a Member of the House of Commons (or other public official)
in return for an action or decision by the Member, however, it should
be noted that because of lack of enforcement, there is effectively an
exemption from the bribery law when the Prime Minister of Canada
or his or her representatives offer a reward to a Member if the
Member switches parties and joins the ruling party in between
elections, or resigns from his/her seat in the House in order to allow
another person the Prime Minister wants to have as a candidate to
win that seat. 

- Several examples of Prime Ministers offering rewards to Members if
they switch parties have occurred in the past few years, as follows: -
re: Belinda Stronach, see: [ LINK ]" target="_blank">[ LINK ] - re:
David Emerson, see: http://www.dwatch.ca/camp/RelsApr2706.html -
re: Chuck Cadman, see: [ LINK ] AND [ LINK ] - re: Gurmant Grewal,
see: [ LINK ] - re: John Harvard see: [ LINK ] 

73d    In law, receiving a bribe (i.e. passive corruption) is illegal.

Score: YES

http://lois.justice.gc.ca/en/showtdm/cs/C-46
http://lois.justice.gc.ca/en/showtdm/cs/F-11
http://lois.justice.gc.ca/en/showtdm/cs/C-46
http://lois.justice.gc.ca/en/showtdm/cs/N-5
http://lois.justice.gc.ca/en/showtdm/cs/C-46
http://lois.justice.gc.ca/en/showtdm/cs/F-11
http://gi08.no-ip.org/pdf-tool/<a href=
http://www.cbc.ca/canada/british-columbia/story/2008/03/05/harper-cadman.html
http://www.cbc.ca/canada/story/2008/09/17/cadman-tape.html
http://www.dwatch.ca/camp/RelsMay2005.html
http://www.ctv.ca/servlet/ArticleNews/story/CTVNews/1083956498625_79365698/?hub=TopStories


References: - Sections 118 to 125 (contained in Part IV) of the Criminal Code
(R.S., 1985, c. C-46) -- [ LINK ] 

- Subsections 80(a) and (f) and section 81 (contained in Part IX) of
the Financial Administration Act (R.S.C. 1985, c. F-11) -- [ LINK ] 

- The bribery law prohibits "corruptly" offering money or anything of
value to a Member of the House of Commons (or other public official)
in return for an action or decision by the Member, however, it should
be noted that because of lack of enforcement, there is effectively an
exemption from the bribery law when the Prime Minister of Canada
or his or her representatives offer a reward to a Member if the
Member switches parties and joins the ruling party in between
elections, or resigns from his/her seat in the House in order to allow
another person the Prime Minister wants to have as a candidate to
win that seat. 

- Several examples of Prime Ministers offering rewards to Members if
they switch parties have occurred in the past few years, as follows: -
re: Belinda Stronach, see: [ LINK ]" target="_blank">[ LINK ] - re:
David Emerson, see: http://www.dwatch.ca/camp/RelsApr2706.html -
re: Chuck Cadman, see: [ LINK ] AND [ LINK ] - re: Gurmant Grewal,
see: [ LINK ] - re: John Harvard see: [ LINK ] 

73e    In law, bribing a foreign official is illegal.

Score: YES

References: - Corruption of Foreign Public Officials Act (1998, c. 34) -- [ LINK ] 

73f    In law, using public resources for private gain is illegal.

Score: YES

References: - Sections 118 to 125 (especially section 121) contained in Part IV))
of the Criminal Code (R.S., 1985, c. C-46) -- [ LINK ] 

- Sections 2, 4 and 14 of the Conflict of Interest Act (2006, c. 9, s. 2)
-- [ LINK ] 

- Sections 2, subsections 3(2) and (3), and sections 8, 11, 13 and 16
of the Conflict of Interest Code for Members of the House of
Commons -- [ LINK ] 

- Sections 2, 10, 11, 13 and 18 of the Conflict of Interest Code for
Senators -- [ LINK ] 

73g    In law, using confidential state information for private gain is illegal.

Score: YES

References: - Sections 118 to 125 (especially section 121) contained in Part IV))
of the Criminal Code (R.S., 1985, c. C-46) -- [ LINK ] 

- Section 4 of the Conflict of Interest Act (2006, c. 9, s. 2) -- [ LINK ] 

- Section 2, subsection 3(2) and (3), sections 8, 10 and 11 of the
Conflict of Interest Code for Members of the House of Commons -- [
LINK ] 

http://lois.justice.gc.ca/en/showtdm/cs/C-46
http://lois.justice.gc.ca/en/showtdm/cs/F-11
http://gi08.no-ip.org/pdf-tool/<a href=
http://www.cbc.ca/canada/british-columbia/story/2008/03/05/harper-cadman.html
http://www.cbc.ca/canada/story/2008/09/17/cadman-tape.html
http://www.dwatch.ca/camp/RelsMay2005.html
http://www.ctv.ca/servlet/ArticleNews/story/CTVNews/1083956498625_79365698/?hub=TopStories
http://lois.justice.gc.ca/en/showtdm/cs/C-45.2
http://lois.justice.gc.ca/en/showtdm/cs/C-46
http://lois.justice.gc.ca/en/showtdm/cs/C-36.65
http://www.parl.gc.ca/information/about/process/house/standingorders/appa1-e.htm
http://sen.parl.gc.ca/seo-cse/eng/Code-e.html
http://lois.justice.gc.ca/en/showtdm/cs/C-46
http://lois.justice.gc.ca/en/showtdm/cs/C-36.65
http://www.parl.gc.ca/information/about/process/house/standingorders/appa1-e.htm
http://www.parl.gc.ca/information/about/process/house/standingorders/appa1-e.htm


- Sections 2, 10, 11, 12, 13 and 18 of the Conflict of Interest Code for
Senators -- [ LINK ] 

Peer Reviewer's Comments: In what has been described as a rare case, two Canadian Forces
officers were accused of sabotaging a classified government
database at Ottawa's National Defence headquarters in July 2007.
No details were revealed about possible motives for the breach and a
decision whether or not to press ahead with a court martial was still
pending as of August 2008. The alleged database corruption probe
was led by members of the Canadian Forces National Investigation
Service, an independent military police unit that investigates serious
and sensitive matters involving National Defence property. Military
police at the Canadian Forces Support Unit in Ottawa also lent a
hand in the investigation. 

 

73h    In law, money laundering is illegal.

Score: YES

References: - Section 462.31 (in Part XII of the Criminal Code (R.S., 1985, c.
C-46) -- [ LINK ] 

- Proceeds of Crime (Money Laundering) and Terrorist Financing Act
(2000, c. 17) -- [ LINK ] 

73i    In law, conspiracy to commit a crime (i.e. organized crime) is illegal.

Score: YES

References: - Sections 465 to 467.2 (contained in Part XIII) of the Criminal Code (
R.S., 1985, c. C-46 ) -- [ LINK ] 

http://sen.parl.gc.ca/seo-cse/eng/Code-e.html
http://lois.justice.gc.ca/en/showtdm/cs/C-46
http://lois.justice.gc.ca/en/showtdm/cs/P-24.501
http://lois.justice.gc.ca/en/showtdm/cs/C-46


74: Is there an agency (or group of agencies) with a legal mandate to address
corruption?

74    In law, is there an agency (or group of agencies) with a legal mandate to address
corruption?

Score: YES

References: - There is a group of anti-corruption agencies in Canada, as follows: -
Royal Canadian Mounted Police (RCMP), Canada's national police force -- [ LINK ]
[ LINK ] -- with its mandate under the Royal Canadian Mounted Police Act
(R.S., 1985, c. R-10) -- [ LINK ] 

- Auditor General of Canada -- [ LINK ] -- serves a fixed term of 10 years
and is always a fully qualified professional auditor appointed under the
Auditor General Act R.S., 1985, c. A-17) -- [ LINK ] -- and is the front-line
investigator helping ensure that the federal government complies with the
Financial Administration Act and regulations -- [ LINK ] -- and its own
spending codes, policies and guidelines, and receives value for money
spent 

- Conflict of Interest and Ethics Commissioner -- [ LINK ] -- who enforces
the Conflict of Interest Act (2006, c. 9, s. 2) -- [ LINK ] -- and the Conflict of
Interest Code for Members of the House of Commons -- [ LINK ] 

- Senate Ethics Officer -- [ LINK ] -- who enforces the Conflict of Interest
Code for Senators -- [ LINK ] -- under the Code, the Senate Ethics Officer is
under the control of a committee of senators, and cannot investigate, hold
an inquiry, or issue an inquiry report without the approval of the committee 

- The Public Sector Integrity Commissioner office -- [ LINK ] -- under the
Public Servants Disclosure Protection Act (2005, c. 46) -- [ LINK ]"
target="_blank">[ LINK ] -- is newly created (first Commissioner appointed
on July 9, 2007) with the mandate to investigate complaints from
"whistleblowers" and resolve violations of the Values and Ethics Code for
the Public Service -- [ LINK ] -- and also acts as a liaison to refer
whistleblowers to the appropriate agency that enforces other federal
government laws, regulations, codes, policies and guidelines 

- The newly created Public Servants Disclosure Protection Tribunal (which
rules on complaints about retaliation taken against public servant
"whistleblowers" filed with the Tribunal by the Public Sector Integrity
Commissioner) will be appointed without any public process by the federal
Cabinet, chosen from amongst members of the Federal Court of Canada,
under section 20.7 of the Public Servants Disclosure Protection Act (2005,
c. 46) -- http://lois.justice.gc.ca/en/showtdm/cs/P-31.9 

- The Public Service Commission (which, in addition to making
appointments and hirings itself, also conducts audits and also investigates
and rules on complaints about non-merit-based appointments) whose
members are appointed without any public process or professional criteria
by the federal Cabinet under subsection 4(5), as well as the Public Service
Staffing Tribunal (which hears and rules on appeals of the Commission's
rulings) whose members are appointed without any public process or
professional criteria by the federal Cabinet under sections 88 and 90 of the

http://www.rcmp-grc.gc.ca
http://www.rcmp-grc.gc.ca
http://lois.justice.gc.ca/en/showtdm/cs/R-10
http://www.oag-bvg.gc.ca/internet/index.htm
http://lois.justice.gc.ca/en/showtdm/cs/A-17
http://lois.justice.gc.ca/en/showtdm/cs/F-11
http://ciec-ccie.gc.ca
http://lois.justice.gc.ca/en/showtdm/cs/C-36.65
http://www.parl.gc.ca/information/about/process/house/standingorders/appa1-e.htm
http://sen.parl.gc.ca/seo-cse/default.htm
http://sen.parl.gc.ca/seo-cse/eng/Code-e.html
http://www.psic-ispc.gc.ca
http://gi08.no-ip.org/pdf-tool/<a href=
http://www.tbs-sct.gc.ca/pubs_pol/hrpubs/TB_851/vec-cve_e.asp
http://lois.justice.gc.ca/en/showtdm/cs/P-33.01


Public Service Employment Act (2003, c. 22, ss. 12, 13) -- [ LINK ] 

- Procurement Ombudsman (the first Ombudsman was appointed in
September 2007, but whose office did not begin full operations until May
2008) -- [ LINK ] 

- Commissioner of Lobbying who as of July 2, 2008 is the front-line
enforcer (in cooperation with the RCMP) of the newly entitled Lobbying Act
(replacing the Registrar of Lobbyists who was the front-line enforcer of the
Lobbyists Registration Act (the old name of the Lobbying Act) and -- the
Commissioner is the sole enforcer of the Lobbyists' Code of Conduct -- [
LINK ] -- which contains rules concerning the relationship between
lobbyists and federal politicians and government officials 

- Financial Transactions Reports Analysis Center of Canada (FINTRAC) -- 
[ LINK ] -- which enforces the Proceeds of Crime (Money Laundering) and
Terrorist Financing Act (2000, c. 17) -- [ LINK ] 

http://lois.justice.gc.ca/en/showtdm/cs/P-33.01
http://opo-boa.gc.ca/index-eng.html
http://www.ocl-cal.gc.ca/epic/site/lobbyist-lobbyiste1.nsf/Intro
http://www.ocl-cal.gc.ca/epic/site/lobbyist-lobbyiste1.nsf/Intro
http://www.fintrac-canafe.gc.ca/intro-eng.asp
http://lois.justice.gc.ca/en/showtdm/cs/P-24.501


75: Is the anti-corruption agency effective?

75a    In law, the anti-corruption agency (or agencies) is protected from political interference.

Score: YES

References: - In law, the following of the anti-corruption agencies are protected from
political interference: - Royal Canadian Mounted Police (RCMP), Canada's
national police force -- [ LINK ] -- with its mandate under the Royal
Canadian Mounted Police Act (R.S., 1985, c. R-10) -- [ LINK ] 

- Auditor General of Canada -- [ LINK ] -- serves a fixed term of 10 years
and is always a fully qualified professional auditor appointed under the
Auditor General Act R.S., 1985, c. A-17) -- [ LINK ] -- and is the front-line
investigator helping ensure that the federal government complies with the
Financial Administration Act and regulations -- [ LINK ] -- and its own
spending codes, policies and guidelines, and receives value for money
spent 

- Conflict of Interest and Ethics Commissioner -- [ LINK ] -- who enforces
the Conflict of Interest Act (2006, c. 9, s. 2) -- [ LINK ] -- and the Conflict of
Interest Code for Members of the House of Commons -- [ LINK ] 

- The Public Sector Integrity Commissioner office -- [ LINK ] -- is newly
created (first Commissioner appointed on July 9, 2007) under the Public
Servants Disclosure Protection Act (2005, c. 46) -- [ LINK ]"
target="_blank">[ LINK ] -- with the mandate to investigate complaints from
"whistleblowers" and resolve violations of the Values and Ethics Code for
the Public Service -- [ LINK ] -- and act as a liaison to refer whistleblowers
to the appropriate agency that enforces other federal government laws,
regulations, codes, policies and guidelines 

- The newly created Public Servants Disclosure Protection Tribunal (which
rules on complaints about retaliation taken against public servant
"whistleblowers" filed with the Tribunal by the Public Sector Integrity
Commissioner) will be appointed without any public process by the federal
Cabinet, chosen from amongst members of the Federal Court of Canada,
under section 20.7 of the Public Servants Disclosure Protection Act (2005,
c. 46) -- http://lois.justice.gc.ca/en/showtdm/cs/P-31.9 

- The Public Service Commission (which, in addition to making
appointments and hirings itself, also conducts audits and also investigates
and rules on complaints about non-merit-based appointments) whose
members are appointed without any public process or professional criteria
by the federal Cabinet under subsection 4(5), as well as the Public Service
Staffing Tribunal (which hears and rules on appeals of the Commission's
rulings) whose members are appointed without any public process or
professional criteria by the federal Cabinet under sections 88 and 90 of the
Public Service Employment Act (2003, c. 22, ss. 12, 13) -- [ LINK ] 

- Commissioner of Lobbying who as of July 2, 2008 is the front-line
enforcer (in cooperation with the RCMP) of the newly entitled Lobbying Act
(replacing the Registrar of Lobbyists who was the front-line enforcer of the
Lobbyists Registration Act (the old name of the Lobbying Act) and -- the
Commissioner is the sole enforcer of the Lobbyists' Code of Conduct -- [

http://www.rcmp-grc.gc.ca
http://lois.justice.gc.ca/en/showtdm/cs/R-10
http://www.oag-bvg.gc.ca/internet/index.htm
http://lois.justice.gc.ca/en/showtdm/cs/A-17
http://lois.justice.gc.ca/en/showtdm/cs/F-11
http://ciec-ccie.gc.ca
http://lois.justice.gc.ca/en/showtdm/cs/C-36.65
http://www.parl.gc.ca/information/about/process/house/standingorders/appa1-e.htm
http://www.psic-ispc.gc.ca
http://gi08.no-ip.org/pdf-tool/<a href=
http://www.tbs-sct.gc.ca/pubs_pol/hrpubs/TB_851/vec-cve_e.asp
http://lois.justice.gc.ca/en/showtdm/cs/P-33.01
http://www.ocl-cal.gc.ca/epic/site/lobbyist-lobbyiste1.nsf/Intro
http://www.ocl-cal.gc.ca/epic/site/lobbyist-lobbyiste1.nsf/Intro


LINK ] -- which contains rules concerning the relationship between
lobbyists and federal politicians and government officials 

************** 

- In law, the following anti-corruption agencies are not protected from
political interference: - Senate Ethics Officer -- [ LINK ] -- who enforces the
Conflict of Interest Code for Senators -- [ LINK ] -- under the Code, the
Senate Ethics Officer is under the control of a committee of senators, and
cannot investigate, hold an inquiry, or issue an inquiry report without the
approval of the committee 

- Procurement Ombudsman (the first Ombudsman was appointed in
September 2007, but whose office did not begin full operations until May
2008) and who serves at the pleasure of the Prime Minister and Cabinet
and can be dismissed at any time for any reason -- [ LINK ] 

- Also, through the study period of July 2007 to June 2008, the Registrar of
Lobbyists served at the pleasure of the Prime Minister and the Cabinet and
could be fired at any time for any reason (NOTE: the Registrar was
replaced on July 2, 2008 by the more independent Commissioner of
Lobbyists, who has a fixed term of office and can only be fired for cause) 

- Financial Transactions Reports Analysis Center of Canada (FINTRAC) -- 
[ LINK ] -- which enforces the Proceeds of Crime (Money Laundering) and
Terrorist Financing Act (2000, c. 17) -- [ LINK ] -- under section 43 of the
Act head of FINTRAC appointed by minister of Finance to a term of five
years and can be dismissed at any time for any reason 

75b    In practice, the anti-corruption agency (or agencies) is protected from political
interference.

Score: 50

References: - There is no public evidence that the following anti-corruption agencies
have been interfered with by federal politicians or their staff: - Royal
Canadian Mounted Police (RCMP), Canada's national police force -- [ LINK
] -- with its mandate under the Royal Canadian Mounted Police Act (R.S.,
1985, c. R-10) -- [ LINK ] 

- Auditor General of Canada -- [ LINK ] -- serves a fixed term of 10 years
and is always a fully qualified professional auditor appointed under the
Auditor General Act R.S., 1985, c. A-17) -- [ LINK ] -- and is the front-line
investigator helping ensure that the federal government complies with the
Financial Administration Act and regulations -- [ LINK ] -- and its own
spending codes, policies and guidelines, and receives value for money
spent 

- Financial Transactions Reports Analysis Centre of Canada (FINTRAC) -- 
[ LINK ] -- which enforces the Proceeds of Crime (Money Laundering) and
Terrorist Financing Act (2000, c. 17) -- [ LINK ] 

************** 

- In law, the following anti-corruption agencies are not protected from
political interference: - The Public Service Commission (which, in addition
to making appointments and hirings itself, also conducts audits and also
investigates and rules on complaints about non-merit-based appointments)

http://www.ocl-cal.gc.ca/epic/site/lobbyist-lobbyiste1.nsf/Intro
http://www.ocl-cal.gc.ca/epic/site/lobbyist-lobbyiste1.nsf/Intro
http://sen.parl.gc.ca/seo-cse/default.htm
http://sen.parl.gc.ca/seo-cse/eng/Code-e.html
http://opo-boa.gc.ca/index-eng.html
http://www.fintrac-canafe.gc.ca/intro-eng.asp
http://lois.justice.gc.ca/en/showtdm/cs/P-24.501
http://www.rcmp-grc.gc.ca
http://www.rcmp-grc.gc.ca
http://lois.justice.gc.ca/en/showtdm/cs/R-10
http://www.oag-bvg.gc.ca/internet/index.htm
http://lois.justice.gc.ca/en/showtdm/cs/A-17
http://lois.justice.gc.ca/en/showtdm/cs/F-11
http://www.fintrac-canafe.gc.ca/intro-eng.asp
http://lois.justice.gc.ca/en/showtdm/cs/P-24.501


whose members are appointed without any public process or professional
criteria by the federal Cabinet under subsection 4(5), as well as the Public
Service Staffing Tribunal (which hears and rules on appeals of the
Commission's rulings) whose members are appointed without any public
process or professional criteria by the federal Cabinet under sections 88
and 90 of the Public Service Employment Act (2003, c. 22, ss. 12, 13) -- [
LINK ] 

- Senate Ethics Officer -- [ LINK ] -- who enforces the Conflict of Interest
Code for Senators -- [ LINK ] -- Under the Code, the Senate Ethics Officer
is under the control of a committee of senators, and cannot investigate,
hold an inquiry, or issue an inquiry report without the approval of the
committee. 

- Also, through the study period of July 2007 to June 2008, the Registrar of
Lobbyists served at the pleasure of the Prime Minister and the Cabinet and
could be fired at any time for any reason (NOTE: the Registrar was
replaced on July 2, 2008 by the more independent Commissioner of
Lobbyists, who has a fixed term of office and can only be fired for cause.) 

**************** 

- The following anti-corruption agencies are new and so do not have a track
record to determine whether, in practice, they are protected from political
interference (and there has been clear evidence in the past that there has
been political interference in the operations and rulings of the Ethics
Commissioner, and the Commissioner of Lobbying (until July 2, 2008 called
the Registrar of Lobbyists -- See for details: [ LINK ] ) : 

- Conflict of Interest and Ethics Commissioner -- [ LINK ] -- who enforces
the Conflict of Interest Act (2006, c. 9, s. 2) -- [ LINK ] -- and the Conflict of
Interest Code for Members of the House of Commons -- [ LINK ] 

- The Public Sector Integrity Commissioner office -- [ LINK ] -- is newly
created (first Commissioner appointed on July 9, 2007) under the Public
Servants Disclosure Protection Act (2005, c. 46) -- [ LINK ]"
target="_blank">[ LINK ] -- with the mandate to investigate complaints from
"whistleblowers" and resolve violations of the Values and Ethics Code for
the Public Service -- [ LINK ] -- and act as a liaison to refer whistleblowers
to the appropriate agency that enforces other federal government laws,
regulations, codes, policies and guidelines 

- The newly created Public Servants Disclosure Protection Tribunal (which
rules on complaints about retaliation taken against public servant
"whistleblowers" filed with the Tribunal by the Public Sector Integrity
Commissioner) will be appointed without any public process by the federal
Cabinet, chosen from amongst members of the Federal Court of Canada,
under section 20.7 of the Public Servants Disclosure Protection Act (2005,
c. 46) -- http://lois.justice.gc.ca/en/showtdm/cs/P-31.9 

- Commissioner of Lobbying who as of July 2, 2008 is the front-line
enforcer (in cooperation with the RCMP) of the newly entitled Lobbying Act
(replacing the Registrar of Lobbyists who was the front-line enforcer of the
Lobbyists Registration Act (the old name of the Lobbying Act.) -- The
Commissioner is the sole enforcer of the Lobbyists' Code of Conduct -- [
LINK ] -- which contains rules concerning the relationship between
lobbyists and federal politicians and government officials. 

http://lois.justice.gc.ca/en/showtdm/cs/P-33.01
http://lois.justice.gc.ca/en/showtdm/cs/P-33.01
http://sen.parl.gc.ca/seo-cse/default.htm
http://sen.parl.gc.ca/seo-cse/eng/Code-e.html
http://www.dwatch.ca/camp/Ethics_Court_Cases.html
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- Procurement Ombudsman (the first Ombudsman was appointed in
September 2007, but whose office did not begin full operations until May
2008) and who serves at the pleasure of the Prime Minister and Cabinet
and can be dismissed at any time for any reason. -- [ LINK ] 

75c    In practice, the head of the anti-corruption agency (or agencies) is protected from
removal without relevant justification.

Score: 75

References: - The heads of the following agencies serve a fixed term of office (or until
retirement) and cannot be removed during their term in office without
relevant justification: 
- Royal Canadian Mounted Police (RCMP), Canada's national police force
-- [ LINK ] -- head serves until retirement and fulfills mandate under the
Royal Canadian Mounted Police Act (R.S., 1985, c. R-10) -- [ LINK ] 

- Auditor General of Canada -- [ LINK ] -- serves a fixed term of 10 years
and is always a fully qualified professional auditor appointed under the
Auditor General Act R.S., 1985, c. A-17) -- [ LINK ] -- and is the front-line
investigator helping ensure that the federal government complies with the
Financial Administration Act and regulations -- [ LINK ] -- and its own
spending codes, policies and guidelines, and receives value for money
spent. 

- Conflict of Interest and Ethics Commissioner -- [ LINK ] -- who serves a
renewable fixed term of five years and who enforces the Conflict of Interest
Act (2006, c. 9, s. 2) -- [ LINK ] -- and the Conflict of Interest Code for
Members of the House of Commons -- [ LINK ] 

- Senate Ethics Officer -- [ LINK ] -- who serves a renewable fixed term of
five years and enforces the Conflict of Interest Code for Senators -- [ LINK ]
-- Under the Code, the Senate Ethics Officer is under the control of a
committee of senators, and cannot investigate, hold an inquiry, or issue an
inquiry report without the approval of the committee. 

- The Public Sector Integrity Commissioner office -- [ LINK ] -- is newly
created (first Commissioner appointed on July 9, 2007) under the Public
Servants Disclosure Protection Act (2005, c. 46) -- [ LINK ]"
target="_blank">[ LINK ] -- and serves a renewable fixed term of five years,
with the mandate to investigate complaints from "whistleblowers" and
resolve violations of the Values and Ethics Code for the Public Service -- [
LINK ] -- It acts as a liaison to refer whistleblowers to the appropriate
agency that enforces other federal government laws, regulations, codes,
policies and guidelines. 

- The newly created Public Servants Disclosure Protection Tribunal (which
rules on complaints about retaliation taken against public servant
"whistleblowers" filed with the Tribunal by the Public Sector Integrity
Commissioner) will be appointed without any public process by the federal
Cabinet, chosen from amongst members of the Federal Court of Canada,
under section 20.7 of the Public Servants Disclosure Protection Act (2005,
c. 46) -- http://lois.justice.gc.ca/en/showtdm/cs/P-31.9 

- Commissioner of Lobbying who as of July 2, 2008 is the front-line
enforcer (in cooperation with the RCMP) of the newly entitled Lobbying Act
(replacing the Registrar of Lobbyists who was the front-line enforcer of the
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(replacing the Registrar of Lobbyists who was the front-line enforcer of the
Lobbyists Registration Act (the old name of the Lobbying Act.) The
Commissioner serves a renewable fixed term of seven years and is the
sole enforcer of the Lobbyists' Code of Conduct. [ LINK ] -- which contains
rules concerning the relationship between lobbyists and federal politicians
and government officials 

************** 

- The heads of the following agencies can be removed during their term in
office without relevant justification: - The Public Service Commission
(which, in addition to making appointments and hirings itself, also conducts
audits and also investigates and rules on complaints about
non-merit-based appointments) whose members are appointed without any
public process or professional criteria by the federal Cabinet under
subsection 4(5), as well as the Public Service Staffing Tribunal (which
hears and rules on appeals of the Commission's rulings) whose members
are appointed without any public process or professional criteria by the
federal Cabinet under sections 88 and 90 of the Public Service Employment
Act (2003, c. 22, ss. 12, 13) -- [ LINK ] - Procurement Ombudsman (the first
Ombudsman was appointed in September 2007, but whose office did not
begin full operations until May 2008) and who serves at the pleasure of the
Prime Minister and Cabinet and can be dismissed at any time for any
reason -- [ LINK ] 

- Financial Transactions Reports Analysis Center of Canada (FINTRAC) -- 
[ LINK ] -- which enforces the Proceeds of Crime (Money Laundering) and
Terrorist Financing Act (2000, c. 17) -- [ LINK ] -- under section 43 of the
Act head of FINTRAC appointed by minister of Finance to a term of five
years and can be dismissed at any time for any reason. 

- Also, through the study period of July 2007 to June 2008, the Registrar of
Lobbyists served at the pleasure of the Prime Minister and the Cabinet and
could be fired at any time for any reason (NOTE: the Registrar was
replaced on July 2, 2008 by the more independent Commissioner of
Lobbyists, who has a fixed term of office and can only be fired for cause.) 

75d    In practice, appointments to the anti-corruption agency (or agencies) are based on
professional criteria.

Score: 50

References: - Appointments to the following anti-corruption agencies are based on
professional criteria: - Auditor General of Canada -- [ LINK ] -- serves a
fixed term of 10 years and is always a fully qualified professional auditor
appointed under the Auditor General Act R.S., 1985, c. A-17) -- [ LINK ] --
and is the front-line investigator helping ensure that the federal government
complies with the Financial Administration Act and regulations -- [ LINK ] --
and its own spending codes, policies and guidelines, and receives value for
money spent 

- Conflict of Interest and Ethics Commissioner -- [ LINK ] -- who enforces
the Conflict of Interest Act (2006, c. 9, s. 2) -- [ LINK ] -- and the Conflict of
Interest Code for Members of the House of Commons -- [ LINK ] -- The
Commissioner is appointed under subsection 81(2) of the Parliament of
Canada Act (R.S., 1985, c. P-1) -- [ LINK ] The Commissioner must be (as
of July 9, 2007, when this provision became law), "(a) a former judge of a
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superior court in Canada or of any other court whose members are
appointed under an Act of the legislature of a province; (b) a former
member of a federal or provincial board, commission or tribunal who, in the
opinion of the Governor in Council, has demonstrated expertise in one or
more of the following: (i) conflicts of interest, (ii) financial arrangements, (iii)
professional regulation and discipline, or (iv) ethics; or (c) a former Senate
Ethics Officer or former Ethics Commissioner." 

- The newly created Public Servants Disclosure Protection Tribunal (which
rules on complaints about retaliation taken against public servant
"whistleblowers" filed with the Tribunal by the Public Sector Integrity
Commissioner) will be appointed without any public process by the federal
Cabinet, chosen from amongst members of the Federal Court of Canada,
under section 20.7 of the Public Servants Disclosure Protection Act (2005,
c. 46) -- [ LINK ]" target="_blank">[ LINK ] 

************* 

- Appointments to the following anti-corruption agencies are not based on
professional criteria: - Royal Canadian Mounted Police (RCMP), the
national police force -- [ LINK ] -- RCMP Commissioner is usually a career
RCMP officer and serves until retirement and fulfills mandate under the
Royal Canadian Mounted Police Act (R.S., 1985, c. R-10) -- [ LINK ] -- the
current Commissioner William Elliott (appointed in spring 2007) is a career
public servant with experience in public and national security agencies, but
no experience as a police officer, and so the appointment has created
significant public controversy and concern also amongst RCMP officers. 

- Senate Ethics Officer -- [ LINK ] -- is appointed by senators without any
public process or professional criteria required, and enforces the Conflict of
Interest Code for Senators -- [ LINK ] -- under the Code, the Senate Ethics
Officer is under the control of a committee of senators, and cannot
investigate, hold an inquiry, or issue an inquiry report without the approval
of the committee. 

- The Public Sector Integrity Commissioner office -- [ LINK ] -- under the
Public Servants Disclosure Protection Act (2005, c. 46) --
http://lois.justice.gc.ca/en/showtdm/cs/P-31.9 -- is newly created with the
first Commissioner appointed on July 9, 2007 with no professional criteria,
and the Commissioner has the mandate to investigate complaints from
"whistleblowers" and resolve violations of the Values and Ethics Code for
the Public Service -- [ LINK ] -- and act as a liaison to refer whistleblowers to
the appropriate agency that enforces other federal government laws,
regulations, codes, policies and guidelines. 

- Procurement Ombudsman (the first Ombudsman was appointed in
September 2007, but whose office did not begin full operations until May
2008) -- [ LINK ] 

- Commissioner of Lobbying who as of July 2, 2008 is the front-line
enforcer (in cooperation with the RCMP) of the newly entitled Lobbying Act
(replacing the Registrar of Lobbyists who was the front-line enforcer of the
Lobbyists Registration Act (the old name of the Lobbying Act). The
Commissioner is the sole enforcer of the Lobbyists' Code of Conduct -- [
LINK ] -- which contains rules concerning the relationship between
lobbyists and federal politicians and government officials 
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- NOTE: Registrar of Lobbyists Michael Nelson began serving in the
position in March 2004 and was still serving through the study period until
the Commissioner of Lobbying position was created on July 2, 2008, and
he had no experience in ethics rules or law enforcement, even though the
Registrar position was quasi-judicial position (as is the Commissioner of
Lobbying position). For details about the Registrar, see Democracy
Watch's news releases at: [ LINK ] AND [ LINK ] 

- Financial Transactions Reports Analysis Center of Canada (FINTRAC) -- 
[ LINK ] -- which enforces the Proceeds of Crime (Money Laundering) and
Terrorist Financing Act (2000, c. 17) -- [ LINK ] 

************ 

- NOTE: - The Federal Accountability Act (passed into law on Dec. 12,
2006) contains provisions that change the federal Salaries Act (R.S., 1985,
c. S-3) -- [ LINK ] -- to give the Federal Cabinet the power to create a
Public Appointments Commission (as of Nov. 1, 2008). The federal Cabinet
had not created the Commission. Under the Act ,the Commission is given
the legal mandate to ensure that all Cabinet appointments are made
through processes that are "widely made public and conducted in a fair,
open and transparent manner and that the appointments are based on
merit." 

75e    In practice, the anti-corruption agency (or agencies) has a professional, full-time staff.

Score: 50

References: - The grade of 50 is given because there is evidence that some of the
anti-corruption agencies do not have professional staff (including the
appointed head), several of the agencies are new and so have no track
record to determine the professionalism of their staff, and as the annual
reports and other reports on the websites of all of the anti-corruption
agencies make clear, none of them have adequate staff to fulfill their legally
mandated responsibilities of enforcing anti-corruption laws: 
- The following anti-corruption agencies have professional, full-time staff: -
Royal Canadian Mounted Police (RCMP), the national police force -- [
LINK ] -- RCMP Commissioner is usually a career RCMP officer and serves
until retirement and fulfills mandate under the Royal Canadian Mounted
Police Act (R.S., 1985, c. R-10) -- [ LINK ] -- although the current
Commissioner William Elliott (appointed in spring 2007) is a career public
servant with experience in public and national security agencies, but no
experience as a police officer, and so the appointment has created
significant public controversy and concern also amongst RCMP officers 

- Auditor General of Canada -- [ LINK ] -- serves a fixed term of 10 years
and is always a fully qualified professional auditor appointed under the
Auditor General Act R.S., 1985, c. A-17) -- [ LINK ] -- and is the front-line
investigator helping ensure that the federal government complies with the
Financial Administration Act and regulations -- [ LINK ] -- and its own
spending codes, policies and guidelines, and receives value for money
spent 

- The newly created Public Servants Disclosure Protection Tribunal (which
rules on complaints about retaliation taken against public servant
"whistleblowers" filed with the Tribunal by the Public Sector Integrity
Commissioner) will be appointed without any public process by the federal
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Cabinet, chosen from amongst members of the Federal Court of Canada,
under section 20.7 of the Public Servants Disclosure Protection Act (2005,
c. 46) -- [ LINK ]" target="_blank">[ LINK ] 

************* 

- There is evidence that the following anti-corruption agencies do not have
professional, full-time staff: - Senate Ethics Officer -- [ LINK ] -- is appointed
by senators without any public process or professional criteria required,
and enforces the Conflict of Interest Code for Senators -- [ LINK ] -- under
the Code, the Senate Ethics Officer is under the control of a committee of
senators, and cannot investigate, hold an inquiry, or issue an inquiry report
without the approval of the committee 

*************** 

- The following agencies are new and so have no track record to determine
the professionalism of their staff: - Conflict of Interest and Ethics
Commissioner -- [ LINK ] -- who enforces the Conflict of Interest Act (2006,
c. 9, s. 2) -- [ LINK ] -- and the Conflict of Interest Code for Members of the
House of Commons -- [ LINK ] -- the Commissioner is appointed under
subsection 81(2) of the Parliament of Canada Act (R.S., 1985, c. P-1) -- [
LINK ] The Commissioner must be (as of July 9, 2007, when this provision
became law), "(a) a former judge of a superior court in Canada or of any
other court whose members are appointed under an Act of the legislature
of a province; (b) a former member of a federal or provincial board,
commission or tribunal who, in the opinion of the Governor in Council, has
demonstrated expertise in one or more of the following: (i) conflicts of
interest, (ii) financial arrangements, (iii) professional regulation and
discipline, or (iv) ethics; or (c) a former Senate Ethics Officer or former
Ethics Commissioner." 

- The Public Sector Integrity Commissioner office -- [ LINK ] -- under the
Public Servants Disclosure Protection Act (2005, c. 46) --
http://lois.justice.gc.ca/en/showtdm/cs/P-31.9 -- is newly created, with the
first Commissioner appointed on July 9, 2007. The Commissioner has the
mandate to investigate complaints from "whistleblowers" and resolve
violations of the Values and Ethics Code for the Public Service -- [ LINK ] --
and act as a liaison to refer whistleblowers to the appropriate agency that
enforces other federal government laws, regulations, codes, policies and
guidelines 

- Procurement Ombudsman (the first Ombudsman was appointed in
September 2007, but whose office did not begin full operations until May
2008) -- [ LINK ] 

- Commissioner of Lobbying who as of July 2, 2008 is the front-line
enforcer (in cooperation with the RCMP) of the newly entitled Lobbying Act
(replacing the Registrar of Lobbyists who was the front-line enforcer of the
Lobbyists Registration Act (the old name of the Lobbying Act) The
Commissioner is the sole enforcer of the Lobbyists' Code of Conduct -- [
LINK ] -- which contains rules concerning the relationship between
lobbyists and federal politicians and government officials. 

- NOTE: Registrar of Lobbyists Michael Nelson began serving in the
position in March 2004 and was still serving through the study period until
the Commissioner of Lobbying position was created on July 2, 2008. He

http://gi08.no-ip.org/pdf-tool/<a href=
http://sen.parl.gc.ca/seo-cse/default.htm
http://sen.parl.gc.ca/seo-cse/eng/Code-e.html
http://ciec-ccie.gc.ca
http://lois.justice.gc.ca/en/showtdm/cs/C-36.65
http://www.parl.gc.ca/information/about/process/house/standingorders/appa1-e.htm
http://lois.justice.gc.ca/en/showtdm/cs/P-1
http://lois.justice.gc.ca/en/showtdm/cs/P-1
http://www.psic-ispc.gc.ca
http://www.tbs-sct.gc.ca/pubs_pol/hrpubs/TB_851/vec-cve_e.asp
http://opo-boa.gc.ca/index-eng.html
http://www.ocl-cal.gc.ca/epic/site/lobbyist-lobbyiste1.nsf/Intro
http://www.ocl-cal.gc.ca/epic/site/lobbyist-lobbyiste1.nsf/Intro


had no experience in ethics rules or law enforcement, even though the
Registrar position was quasi-judicial position (as is the Commissioner of
Lobbying position). For details about the Registrar, see Democracy
Watch's news releases at: [ LINK ] AND [ LINK ] 

- Financial Transactions Reports Analysis Center of Canada (FINTRAC) -- 
[ LINK ] -- which enforces the Proceeds of Crime (Money Laundering) and
Terrorist Financing Act (2000, c. 17) -- [ LINK ] 

75f    In practice, the anti-corruption agency (or agencies) receives regular funding.

Score: 50

References: - The grade of 50 is given because have shown clearly that they do not
have adequate, regular funding by the backlog of open files in their annual
reports (or, in the case of the Auditor General, the fact that the Auditor
acknowledges that large government spending initiatives are usually
audited only once every five years (at most)), and several of the agencies
are new and so have no track record to determine whether they will receive
regular funding in the future. 
- The following anti-corruption agencies do not have adequate regular
funding: - Royal Canadian Mounted Police (RCMP), the national police
force -- [ LINK ] -- which operates under the mandate set out in the Royal
Canadian Mounted Police Act (R.S., 1985, c. R-10) -- [ LINK ] -- has
acknowledged in reports that it does not have adequate resources to
enforce white-collar crime measures (including government anti-corruption
measures, namely cases for investigation referred to the RCMP by
FINTRAC (see information below about FINTRAC) 

- Financial Transactions Reports Analysis Center of Canada (FINTRAC) -- 
[ LINK ] -- which enforces the Proceeds of Crime (Money Laundering) and
Terrorist Financing Act (2000, c. 17) -- [ LINK ] 

- Auditor General of Canada -- [ LINK ] -- serves a fixed term of 10 years
and is always a fully qualified professional auditor appointed under the
Auditor General Act R.S., 1985, c. A-17) -- [ LINK ] -- and is the front-line
investigator helping ensure that the federal government complies with the
Financial Administration Act and regulations -- [ LINK ] -- and its own
spending codes, policies and guidelines, and receives value for money
spent 

*************** 

- The following agencies are new and so have no track record to determine
the professionalism of their staff: - Conflict of Interest and Ethics
Commissioner -- [ LINK ] -- who enforces the Conflict of Interest Act (2006,
c. 9, s. 2) -- [ LINK ] -- and the Conflict of Interest Code for Members of the
House of Commons -- [ LINK ] -- the Commissioner is appointed under
subsection 81(2) of the Parliament of Canada Act (R.S., 1985, c. P-1) -- [
LINK ] The Commissioner must be (as of July 9, 2007, when this provision
became law), "(a) a former judge of a superior court in Canada or of any
other court whose members are appointed under an Act of the legislature
of a province; (b) a former member of a federal or provincial board,
commission or tribunal who, in the opinion of the Governor in Council, has
demonstrated expertise in one or more of the following: (i) conflicts of
interest, (ii) financial arrangements, (iii) professional regulation and
discipline, or (iv) ethics; or (c) a former Senate Ethics Officer or former
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Ethics Commissioner." 

- The Public Sector Integrity Commissioner office -- [ LINK ] -- under the
Public Servants Disclosure Protection Act (2005, c. 46) -- [ LINK ]"
target="_blank">[ LINK ] -- is newly created, with the first Commissioner
appointed on July 9, 2007. The Commissioner has the mandate to
investigate complaints from "whistleblowers" and resolve violations of the
Values and Ethics Code for the Public Service -- [ LINK ] -- and act as a
liaison to refer whistleblowers to the appropriate agency that enforces other
federal government laws, regulations, codes, policies and guidelines 

- The newly created Public Servants Disclosure Protection Tribunal (which
rules on complaints about retaliation taken against public servant
"whistleblowers" filed with the Tribunal by the Public Sector Integrity
Commissioner) will be appointed without any public process by the federal
Cabinet, chosen from amongst members of the Federal Court of Canada,
under section 20.7 of the Public Servants Disclosure Protection Act (2005,
c. 46) -- http://lois.justice.gc.ca/en/showtdm/cs/P-31.9 

- Procurement Ombudsman (the first Ombudsman was appointed in
September 2007, but whose office did not begin full operations until May
2008) -- [ LINK ] 

- Commissioner of Lobbying who as of July 2, 2008 is the front-line
enforcer (in cooperation with the RCMP) of the newly entitled Lobbying Act
(replacing the Registrar of Lobbyists who was the front-line enforcer of the
Lobbyists Registration Act (the old name of the Lobbying Act.) The
Commissioner is the sole enforcer of the Lobbyists' Code of Conduct -- [
LINK ] -- which contains rules concerning the relationship between
lobbyists and federal politicians and government officials 

- NOTE: Registrar of Lobbyists Michael Nelson began serving in the
position in March 2004 and was still serving through the study period until
the Commissioner of Lobbying position was created on July 2, 2008, and
he had a multi-year backlog of complaints -- for details about the Registrar,
see Democracy Watch's news releases at: [ LINK ] AND [ LINK ] 

*************** 

- Finally, it is not possible to tell whether the Senate Ethics Officer receives
adequate, regular funding given that the Senate Ethics Officer -- [ LINK ] --
is appointed by senators without any public process or professional criteria
required to enforce the Conflict of Interest Code for Senators -- [ LINK ] --
Under the Code, the Senate Ethics Officer is under the control of a
committee of senators, and cannot investigate, hold an inquiry, or issue an
inquiry report without the approval of the committee. 

75g    In practice, the anti-corruption agency (or agencies) makes regular public reports.

Score: 75

References: - The grade of 75 is given because while all of the anti-corruption agencies
are required to produce annual reports, several of the agencies are new
and so have no track record to determine whether they will produce regular
reports that are full and on time. 
- The following anti-corruption agencies have a track record of producing
annual reports and other investigative reports in a timely manner: - Royal
Canadian Mounted Police (RCMP), the national police force -- [ LINK ] --
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Canadian Mounted Police (RCMP), the national police force -- [ LINK ] --
which operates under the mandate set out in the Royal Canadian Mounted
Police Act (R.S., 1985, c. R-10) -- [ LINK ] -- has acknowledged in reports
that it does not have adequate resources to enforce white-collar crime
measures (including government anti-corruption measures, namely cases
for investigation referred to the RCMP by FINTRAC (see information below
about FINTRAC) 

- Financial Transactions Reports Analysis Center of Canada (FINTRAC) -- 
[ LINK ] -- which enforces the Proceeds of Crime (Money Laundering) and
Terrorist Financing Act (2000, c. 17) -- [ LINK ] 

- Auditor General of Canada -- [ LINK ] -- serves a fixed term of 10 years
and is always a fully qualified professional auditor appointed under the
Auditor General Act R.S., 1985, c. A-17) -- [ LINK ] -- and is the front-line
investigator helping ensure that the federal government complies with the
Financial Administration Act and regulations -- [ LINK ] -- and its own
spending codes, policies and guidelines, and receives value for money
spent 

*************** 

- The following agencies are new and so have no track record to determine
the professionalism of their staff: - Conflict of Interest and Ethics
Commissioner -- [ LINK ] -- who enforces the Conflict of Interest Act (2006,
c. 9, s. 2) -- [ LINK ] -- and the Conflict of Interest Code for Members of the
House of Commons -- [ LINK ] -- the Commissioner is appointed under
subsection 81(2) of the Parliament of Canada Act (R.S., 1985, c. P-1) -- [
LINK ] The Commissioner must be (as of July 9, 2007, when this provision
became law), "(a) a former judge of a superior court in Canada or of any
other court whose members are appointed under an Act of the legislature
of a province; (b) a former member of a federal or provincial board,
commission or tribunal who, in the opinion of the Governor in Council, has
demonstrated expertise in one or more of the following: (i) conflicts of
interest, (ii) financial arrangements, (iii) professional regulation and
discipline, or (iv) ethics; or (c) a former Senate Ethics Officer or former
Ethics Commissioner." 

- The Public Sector Integrity Commissioner office -- [ LINK ] -- under the
Public Servants Disclosure Protection Act (2005, c. 46) -- [ LINK ]"
target="_blank">[ LINK ] -- is newly created with the first Commissioner
appointed on July 9, 2007. The Commissioner has the mandate to
investigate complaints from "whistleblowers" and resolve violations of the
Values and Ethics Code for the Public Service -- [ LINK ] -- and act as a
liaison to refer whistleblowers to the appropriate agency that enforces other
federal government laws, regulations, codes, policies and guidelines 

- The newly created Public Servants Disclosure Protection Tribunal (which
rules on complaints about retaliation taken against public servant
"whistleblowers" filed with the Tribunal by the Public Sector Integrity
Commissioner) will be appointed without any public process by the federal
Cabinet, chosen from amongst members of the Federal Court of Canada,
under section 20.7 of the Public Servants Disclosure Protection Act (2005,
c. 46) -- http://lois.justice.gc.ca/en/showtdm/cs/P-31.9 

- Procurement Ombudsman (the first Ombudsman was appointed in
September 2007, but whose office did not begin full operations until May
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September 2007, but whose office did not begin full operations until May
2008) -- [ LINK ] 

- Commissioner of Lobbying who as of July 2, 2008 is the front-line
enforcer (in cooperation with the RCMP) of the newly entitled Lobbying Act
(replacing the Registrar of Lobbyists who was the front-line enforcer of the
Lobbyists Registration Act (the old name of the Lobbying Act.) The
Commissioner is the sole enforcer of the Lobbyists' Code of Conduct -- [
LINK ] -- which contains rules concerning the relationship between
lobbyists and federal politicians and government officials 

- NOTE: Registrar of Lobbyists Michael Nelson began serving in the
position in March 2004 and was still serving through the study period until
the Commissioner of Lobbying position was created on July 2, 2008. He
had a multi-year backlog of complaints -- for details see Democracy
Watch's news releases at: [ LINK ] AND [ LINK ] 

*************** 

- Finally, it is not possible to tell whether the Senate Ethics Officer produces
regular reports given that the Senate Ethics Officer -- [ LINK ] -- is
appointed by senators without any public process or professional criteria
required to enforce the Conflict of Interest Code for Senators -- [ LINK ] --
Under the Code, the Senate Ethics Officer is under the control of a
committee of senators, and cannot investigate, hold an inquiry, or issue an
inquiry report without the approval of the committee. 

75h    In practice, the anti-corruption agency (or agencies) has sufficient powers to carry out
its mandate.

Score: 50

References: - There is more than one anti-corruption agency for the Canadian federal
government 
- The following anti-corruption agencies have sufficient powers to penalize
offenders: - Royal Canadian Mounted Police (RCMP), Canada's national
police force -- [ LINK ] -- with its mandate under the Royal Canadian
Mounted Police Act (R.S., 1985, c. R-10) -- [ LINK ] -- While the RCMP has
sufficient investigative powers, it has acknowledged in reports that it does
not have adequate resources to enforce white-collar crime measures
(including government anti-corruption measures, namely cases for
investigation referred to the RCMP by FINTRAC (see information below
about FINTRAC.) 

- Financial Transactions Reports Analysis Center of Canada (FINTRAC) -- 
[ LINK ] -- which enforces the Proceeds of Crime (Money Laundering) and
Terrorist Financing Act (2000, c. 17) -- [ LINK ] -- FINTRAC has sufficient
investigative powers, but as a relatively new agency its track record in
using those powers is not yet determined 

- The Public Sector Integrity Commissioner office -- [ LINK ] -- under the
Public Servants Disclosure Protection Act (2005, c. 46) -- [ LINK ]"
target="_blank">[ LINK ] -- is newly created (first Commissioner was
appointed on July 9, 2007) and therefore does not have a track record to
judge in terms of carrying out its mandate to investigate complaints from
"whistleblowers" and resolve violations of the Values and Ethics Code for
the Public Service -- [ LINK ] -- He also acts as a liaison to refer
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whistleblowers to the appropriate agency that enforces other federal
government laws, regulations, codes, policies and guidelines -- together
with the newly created Public Servants Disclosure Protection Tribunal
(which rules on complaints about retaliation taken against public servant
"whistleblowers" filed with the Tribunal by the Public Sector Integrity
Commissioner) will be appointed without any public process by the federal
Cabinet, chosen from amongst members of the Federal Court of Canada,
under section 20.7 of the Public Servants Disclosure Protection Act (2005,
c. 46) -- http://lois.justice.gc.ca/en/showtdm/cs/P-31.9 

- The Public Service Commission (which, in addition to making
appointments and hirings itself, also conducts audits and also investigates
and rules on complaints about non-merit-based appointments) whose
members are appointed without any public process or professional criteria
by the federal Cabinet under subsection 4(5), as well as the Public Service
Staffing Tribunal (which hears and rules on appeals of the Commission's
rulings) whose members are appointed without any public process or
professional criteria by the federal Cabinet under sections 88 and 90 of the
Public Service Employment Act (2003, c. 22, ss. 12, 13) -- [ LINK ] 

********** 

- The following anti-corruption agencies do not have the sufficient powers
to penalize offenders although the Auditor General, Ethics Commissioner,
and Procurement Ombudsman have the legal power to cooperate with the
Royal Canadian Mounted Police (RCMP - Canada's national police force)
in investigations that can lead to prosecutions (and, therefore, penalties for
offenders) -- However, it should be noted that the Ethics Commissioner has
no track record of such cooperation since 2004 when the position was
created, nor does the Procurement Ombudsman because the office is new: 

- Auditor General of Canada -- [ LINK ] -- serves a fixed term of 10 years
and is always a fully qualified professional auditor appointed under the
Auditor General Act R.S., 1985, c. A-17) -- [ LINK ] -- and is the front-line
investigator helping ensure that the federal government complies with the
Financial Administration Act and regulations -- [ LINK ] -- and its own
spending codes, policies and guidelines, and receives value for money
spent 

- Conflict of Interest and Ethics Commissioner -- [ LINK ] -- who enforces
the Conflict of Interest Act (2006, c. 9, s. 2) -- [ LINK ] -- and the Conflict of
Interest Code for Members of the House of Commons -- [ LINK ] -- NOTE:
a new Conflict of Interest Commissioner was appointed on July 9, 2007.
Before July 9, 2007, the Commissioner did not have the power to penalize
offenders, only to recommend penalties. As of July 9, 2007, the
Commissioner has the power to penalize offenders of the Conflict of
Interest Act (which applies to the Prime Minister, Cabinet ministers, some
ministerial staff, and some Cabinet appointees) only a maximum of CA$500
(US$392), and continues to have the power to recommend penalties for
members of the House of Commons. See Democracy Watch's April 2007
news release about the Commissioner's overall record between March
2004 and April 2007 at: [ LINK ] 

- Senate Ethics Officer -- [ LINK ] -- who enforces the Conflict of Interest
Code for Senators -- [ LINK ] -- Under the Code, the Senate Ethics Officer
is under the control of a committee of senators, and cannot investigate,
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hold an inquiry, or issue an inquiry report without the approval of the
committee. 

- Procurement Ombudsman (the first Ombudsman was appointed in
September 2007, but whose office did not begin full operations until May
2008) -- [ LINK ] 

************ 

- The following anti-corruption agencies have a very poor record of bringing
charges to the point of penalizing offenders: - Elections Canada -- [ LINK ]
-- the Chief Electoral Officer (CEO) and Commissioner of Canada Elections
enforce the Canada Elections Act (which include political finance laws) --
The CEO and Commissioner usually only require offenders to correct their
actions (return illegal donations, correct incorrect financial statements, etc.)
through compliance agreements, instead of penalizing offenders. 

- Commissioner of Lobbying who as of July 2, 2008 is the front-line
enforcer (in cooperation with the RCMP) of the newly entitled Lobbying Act
(replacing the Registrar of Lobbyists who was the front-line enforcer of the
Lobbyists Registration Act (the old name of the Lobbying Act) and -- the
Commissioner is the sole enforcer of the Lobbyists' Code of Conduct -- [
LINK ] -- which contains rules concerning the relationship between
lobbyists and federal politicians and government officials -- The Registrar
was in office during the study period of July 2007 to June 2008 -- See the
details about the Registrar's poor record of enforcement in Democracy
Watch's news release at: [ LINK ] AND [ LINK ] 

75i    In practice, when necessary, the anti-corruption agency (or agencies) independently
initiates investigations.

Score: 50

References: The following anti-corruption agency usually initiates investigations when
necessary: - Auditor General of Canada -- [ LINK ] -- serves a fixed term of
10 years and is always a fully qualified professional auditor appointed
under the Auditor General Act R.S., 1985, c. A-17) -- [ LINK ] -- and is the
front-line investigator helping ensure that the federal government complies
with the Financial Administration Act and regulations -- [ LINK ] -- and its
own spending codes, policies and guidelines, and receives value for money
spent 

- Because of the nature of their investigations (police investigations which
are never disclosed unless charges are laid), the track record in initiating
investigations of the following two anti-corruption agencies is very difficult
to determine: - Royal Canadian Mounted Police (RCMP), Canada's
national police force -- [ LINK ] -- with its mandate under the Royal
Canadian Mounted Police Act (R.S., 1985, c. R-10) -- [ LINK ] -- while the
RCMP has sufficient investigative powers, it has acknowledged in reports
that it does not have adequate resources to enforce white-collar crime
measures (including government anti-corruption measures, namely cases
for investigation referred to the RCMP by FINTRAC (see information below
about FINTRAC) 

- Financial Transactions Reports Analysis Center of Canada (FINTRAC) -- 
[ LINK ] -- which enforces the Proceeds of Crime (Money Laundering) and
Terrorist Financing Act (2000, c. 17) -- [ LINK ] -- FINTRAC has sufficient
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investigative powers, but as a relatively new agency its track record in
using those powers is not yet determined. 

********** 

- The following anti-corruption agencies are new and so do not have a track
record that can be judged in terms of initiating investigations when
necessary: - Conflict of Interest and Ethics Commissioner -- [ LINK ] -- who
enforces the Conflict of Interest Act (2006, c. 9, s. 2) -- [ LINK ] -- and the
Conflict of Interest Code for Members of the House of Commons -- [ LINK ]
-- NOTE: a new Conflict of Interest and Ethics Commissioner was
appointed on July 9, 2007 under the new Conflict of Interest Act. Before
July 9, 2007, the Commissioner did not have the power to penalize
offenders, only to recommend penalties. As of July 9, 2007, the
Commissioner has the power to penalize offenders of the Conflict of
Interest Act (which applies to the Prime Minister, Cabinet ministers, some
ministerial staff, and some Cabinet appointees) only a maximum of CA$500
(US$392), and continues to have the power to recommend penalties for
members of the House of Commons. -- See Democracy Watch's April 2007
news release about the Commissioner's overall record between March
2004 and April 2007 (during which the Commissioner did not initiate
investigations when necessary in several situations) at: [ LINK ] 

- NOTE: Democracy Watch is challenging in court the Ethics
Commissioner's January 2008 ruling on a complaint in which the
Commissioner refused to investigate -- See details at: [ LINK ]"
target="_blank">[ LINK ] 

- Procurement Ombudsman (the first Ombudsman was appointed in
September 2007, but whose office did not begin full operations until May
2008) -- [ LINK ] 

- The Public Sector Integrity Commissioner office -- [ LINK ] -- under the
Public Servants Disclosure Protection Act (2005, c. 46) -- [ LINK ]"
target="_blank">[ LINK ] -- is newly created (the first Commissioner was
appointed on July 9, 2007) and therefore does not have a track record to
judge in terms of carrying out its mandate to investigate complaints from
"whistleblowers" and resolve violations of the Values and Ethics Code for
the Public Service -- [ LINK ] -- It also acts as a liaison to refer
whistleblowers to the appropriate agency that enforces other federal
government laws, regulations, codes, policies and guidelines -- together
with the newly created Public Servants Disclosure Protection Tribunal
(which rules on complaints about retaliation taken against public servant
"whistleblowers" filed with the Tribunal by the Public Sector Integrity
Commissioner) will be appointed without any public process by the federal
Cabinet, chosen from amongst members of the Federal Court of Canada,
under section 20.7 of the Public Servants Disclosure Protection Act (2005,
c. 46) -- http://lois.justice.gc.ca/en/showtdm/cs/P-31.9 

************ 

- The following anti-corruption agencies have a poor record of initiating
investigations when necessary: - The Public Service Commission (mainly
because, in addition to making appointments and hirings itself, the
Commission also conducts audits and also investigates and rules on
complaints about non-merit-based appointments, and so it has an inherent
conflict in its structure and mandate) -- the Commission's members are
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conflict in its structure and mandate) -- the Commission's members are
appointed without any public process or professional criteria by the federal
Cabinet under subsection 4(5), as well as the Public Service Staffing
Tribunal (which hears and rules on appeals of the Commission's rulings)
whose members are appointed without any public process or professional
criteria by the federal Cabinet under sections 88 and 90 of the Public
Service Employment Act (2003, c. 22, ss. 12, 13) -- [ LINK ] 

- Commissioner of Lobbying who as of July 2, 2008 is the front-line
enforcer (in cooperation with the RCMP) of the newly entitled Lobbying Act
(replacing the Registrar of Lobbyists who was the front-line enforcer of the
Lobbyists Registration Act (the old name of the Lobbying Act.) The
Commissioner is the sole enforcer of the Lobbyists' Code of Conduct -- [
LINK ] -- which contains rules concerning the relationship between
lobbyists and federal politicians and government officials. -- The Registrar
was in office during the study period of July 2007 to June 2008 -- See the
details about the Registrar's past poor record of enforcement in Democracy
Watch's news release at: [ LINK ] AND
http://www.dwatch.ca/camp/Ethics_Court_Cases.html 

************ 

- Finally, the track record of the - Senate Ethics Officer -- [ LINK ] -- who
enforces the Conflict of Interest Code for Senators -- [ LINK ] -- in terms of
initiating investigations when necessary cannot be determined because
under the Code, the Senate Ethics Officer is under the control of a
committee of senators, and cannot investigate, hold an inquiry, or issue an
inquiry report without the approval of the committee. 
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76: Can citizens access the anti-corruption agency?

76a    In practice, the anti-corruption agency (or agencies) acts on complaints within a
reasonable time period.

Score: 50

References: - The following anti-corruption agency usually acts on complaints within a
reasonable time period: - Auditor General of Canada -- [ LINK ] -- serves a
fixed term of 10 years and is always a fully qualified professional auditor
appointed under the Auditor General Act R.S., 1985, c. A-17) -- [ LINK ] --
and is the front-line investigator helping ensure that the federal government
complies with the Financial Administration Act and regulations -- [ LINK ] --
and its own spending codes, policies and guidelines, and receives value for
money spent. 

- Because of the nature of their investigations (police investigations which
are never disclosed unless charges are laid), the track record in initiating
investigations and acting on complaints within a reasonable time period of
the following two anti-corruption agencies is very difficult to determine: -
Royal Canadian Mounted Police (RCMP), Canada's national police force --
[ LINK ] -- with its mandate under the Royal Canadian Mounted Police Act
(R.S., 1985, c. R-10) -- [ LINK ] -- While the RCMP has sufficient
investigative powers, it has acknowledged in reports that it does not have
adequate resources to enforce white-collar crime measures (including
government anti-corruption measures, namely cases for investigation
referred to the RCMP by FINTRAC (see information below about
FINTRAC.) 

- Financial Transactions Reports Analysis Center of Canada (FINTRAC) -- 
[ LINK ] -- which enforces the Proceeds of Crime (Money Laundering) and
Terrorist Financing Act (2000, c. 17) -- [ LINK ] -- FINTRAC has sufficient
investigative powers, but as a relatively new agency its track record in
using those powers is not yet determined. 

********** 

- The following anti-corruption agencies are new and so do not have a track
record that can be judged in terms of initiating investigations and acting on
complaints within a reasonable time period: - Conflict of Interest and Ethics
Commissioner -- [ LINK ] -- who enforces the Conflict of Interest Act (2006,
c. 9, s. 2) -- [ LINK ] -- and the Conflict of Interest Code for Members of the
House of Commons -- [ LINK ] -- NOTE: a new Conflict of Interest and
Ethics Commissioner was appointed on July 9, 2007 under the new
Conflict of Interest Act. Before July 9, 2007, the Commissioner did not have
the power to penalize offenders, only to recommend penalties. As of July 9,
2007, the Commissioner has the power to penalize offenders of the
Conflict of Interest Act (which applies to the Prime Minister, Cabinet
ministers, some ministerial staff, and some Cabinet appointees) only a
maximum of $500 (US$392), and continues to have the power to
recommend penalties for members of the House of Commons -- See
Democracy Watch's April 2007 news release about the Commissioner's
overall record between March 2004 and April 2007 (during which the
Commissioner did not initiate investigations when necessary in several
situations) at: [ LINK ] 
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situations) at: [ LINK ] 

- NOTE: Democracy Watch is challenging in court the Ethics
Commissioner's January 2008 ruling on a complaint in which the
Commissioner refused to investigate -- See details at: [ LINK ]"
target="_blank">[ LINK ] 

- NOTE: As of Nov. 1, 2008, the Ethics Commissioner had also failed to
rule on a complaint filed in March 2008 about a simple situation in which
the federal Finance Minister Jim Flaherty has admitted he broke
contracting rules when he gave a contract without a bidding competition to
a trusted friend of the ruling party Conservatives -- See article about
situation at: [ LINK ] 

- Procurement Ombudsman (the first Ombudsman was appointed in
September 2007, but whose office did not begin full operations until May
2008) -- [ LINK ] 

- The Public Sector Integrity Commissioner office -- [ LINK ] -- under the
Public Servants Disclosure Protection Act (2005, c. 46) -- [ LINK ]"
target="_blank">[ LINK ] -- is newly created (first Commissioner appointed
on July 9, 2007) and therefore does not have a track record to judge in
terms of carrying out its mandate to investigate complaints from
"whistleblowers" and resolve violations of the Values and Ethics Code for
the Public Service -- [ LINK ] -- It also acts as a liaison to refer
whistleblowers to the appropriate agency that enforces other federal
government laws, regulations, codes, policies and guidelines. -- Together
with the newly created Public Servants Disclosure Protection Tribunal
(which rules on complaints about retaliation taken against public servant
"whistleblowers" filed with the Tribunal by the Public Sector Integrity
Commissioner) will be appointed without any public process by the federal
Cabinet, chosen from amongst members of the Federal Court of Canada,
under section 20.7 of the Public Servants Disclosure Protection Act (2005,
c. 46) -- http://lois.justice.gc.ca/en/showtdm/cs/P-31.9 

************ 

- The following anti-corruption agencies have a poor record of initiating
investigations and acting on complaints within a reasonable time period: -
The Public Service Commission (mainly because, in addition to making
appointments and hirings itself, the Commission also conducts audits and
also investigates and rules on complaints about non-merit-based
appointments, and so it has an inherent conflict in its structure and
mandate.) -- The Commission's members are appointed without any public
process or professional criteria by the federal Cabinet under subsection
4(5), as well as the Public Service Staffing Tribunal (which hears and rules
on appeals of the Commission's rulings) whose members are appointed
without any public process or professional criteria by the federal Cabinet
under sections 88 and 90 of the Public Service Employment Act (2003, c.
22, ss. 12, 13) -- [ LINK ] 

- Commissioner of Lobbying who as of July 2, 2008 is the front-line
enforcer (in cooperation with the RCMP) of the newly entitled Lobbying Act
(replacing the Registrar of Lobbyists who was the front-line enforcer of the
Lobbyists Registration Act (the old name of the Lobbying Act.) The
Commissioner is the sole enforcer of the Lobbyists' Code of Conduct -- [
LINK ] -- which contains rules concerning the relationship between
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LINK ] -- which contains rules concerning the relationship between
lobbyists and federal politicians and government officials -- The Registrar
was in office during the study period of July 2007 to June 2008 -- See the
details about the Registrar's past poor record of enforcement in Democracy
Watch's news release at: [ LINK ] AND
http://www.dwatch.ca/camp/Ethics_Court_Cases.html 

************ 

- Finally, the track record of the Senate Ethics Officer -- [ LINK ] -- who
enforces the Conflict of Interest Code for Senators -- [ LINK ] -- In terms of
initiating investigations and acting on complaints within a reasonable time
period cannot be determined because under the Code, the Senate Ethics
Officer is under the control of a committee of senators, and cannot
investigate, hold an inquiry, or issue an inquiry report without the approval
of the committee. 

76b    In practice, citizens can complain to the anti-corruption agency (or agencies) without
fear of recrimination.

Score: 50

References: - Constitution Act, 1982, Schedule B, Part 1, Canadian Charter of Rights
and Freedoms, subsection 2(b) "freedom of thought, belief, opinion and
expression, including freedom of the press and other media of
communication" -- [ LINK ] 

- Court cases in the past resulted in rulings that the Charter of Rights and
Freedoms "freedom of expression" right covers those who blow the whistle
on government actions or decisions that endanger the public, but these
cases did not result in effective protection of "whistleblowers" because they
were still on their own (sometimes aided by their union) facing retaliation for
their actions, no matter how justified. See leading cases Haydon v. Canada
(T.D.), 2000 CanLII 16081 (F.C.) -- [ LINK ] -- Haydon v. Canada (Treasury
Board) (F.C.), 2004 FC 749 (CanLII) -- [ LINK ] -- and Chopra v. Canada
(Treasury Board), 2006 FCA 295 (CanLII) -- [ LINK ] 

- Whistleblower protection under Public Servants Disclosure Protection Act
(2005, c. 46) -- [ LINK ] 

- The Public Sector Integrity Commissioner position was created in spring
2007 under the Public Servants Disclosure Protection Act, and the first
Commissioner appointed on July 9, 2007. Between November 2001 and
spring 2007, there was a Public Sector Integrity Officer with limited
independence and powers to enforce a government policy. 

- Public Sector Integrity Commissioner -- [ LINK ] 

- The score of 50 is given because the Public Servants Disclosure
Protection Act does not ensure that citizens who file complaints are
protected from retaliation (it does not even ensure all federal civil servants
are protected.) the Act is flawed in many other ways, and; the Act came
into force in March 2007, and so there is no track record concerning
whether citizens will be protected in any way effectively from retaliation if
they blow the whistle on federal government wrongdoing. 

- As a result, while there is a constitutional right to freedom of expression,
whether citizens are actually free (i.e. free from potential harm) to complain

http://www.ocl-cal.gc.ca/epic/site/lobbyist-lobbyiste1.nsf/Intro
http://www.ocl-cal.gc.ca/epic/site/lobbyist-lobbyiste1.nsf/Intro
http://www.dwatch.ca/camp/RelsJan2507.html
http://sen.parl.gc.ca/seo-cse/default.htm
http://sen.parl.gc.ca/seo-cse/eng/Code-e.html
http://lois.justice.gc.ca/en/Const/annex_e.html#I
http://www.canlii.org/en/ca/fct/doc/2000/2000canlii16081/2000canlii16081.html
http://www.canlii.org/en/ca/fct/doc/2004/2004fc749/2004fc749.html
http://www.canlii.org/en/ca/fca/doc/2006/2006fca295/2006fca295.html
http://lois.justice.gc.ca/en/showtdm/cs/P-31.9
http://www.psic-ispc.gc.ca


to federal agencies about federal government wrongdoing is not clear in
either law or in practice (again, especially given that the Public Sector
Integrity Commissioner and Tribunal are new and so have no track record
in terms of protection of complainants.) 

- Based upon the U.S. 20-year experience with a legislated whistleblower
protection system (as documented in chapter entitled "Whistleblowing in
the United State: The Gap Between Vision and Lessons Learned" by Tom
Devine in the book "Whistleblowing Around the World", ed. Richard
Calland and Guy Dehn, pubs. ODAC & PCaW in partnership with the
British Council: Southern Africa: 2004), the new Canadian Public Servants
Disclosure Protection Act has several identifiable flaws, as follows: - not all
whistleblowers all covered by the Act, not even all public servants; -
whistleblowers are not allowed to disclose wrongdoing to any legal
authority, they must follow the avenue established in the Act or they will
likely not be protected; - whistleblowers must complain first to their bosses
before they file a complaint with the Public Sector Integrity Commissioner,
unless they can prove "reasonable grounds" to believe that their bosses will
retaliate or fail to take corrective action, but it is unclear whether proving
reasonable grounds is on a "prima facie" basis or a more limited basis
(whistleblowers should be allowed to complain directly to the Public Sector
Integrity Commissioner in any case, but is seems under the law that they
can only do so if they file an anonymous complaint); - it is not clear that
protection covers the full scope of reprisals (whistleblowers can file a
complaint if they have "reasonable grounds for believing that a reprisal has
been taken" but it is not clear if they have to provide "prima facie" evidence
of their belief (NOTE: full protection would entail shifting the burden of
proof to the employer to prove that no reprisal took place); - the Act does
not override other federal laws, and so the government may override the
Act in some cases in order to hide wrongdoing or thwart an investigation; -
whistleblowers have no right to a jury trial (they must file their submission
re: wrongdoing or complaint about a reprisal with the Commissioner, who
then designates an investigator, who then reports back to the
Commissioner, who then files an application with the Public Servants
Disclosure Protection Tribunal (made up of three to seven judges chosen
by the federal Cabinet from amongst the Federal Court justices); -
whistleblowers do not have the right to determine who will arbitrate their
case (if the Commissioner attempts to settle the case through arbitration).
The Commissioner appoints the "conciliator"; - whistleblowers only have 60
days to complain about a reprisal (should be at least 1 year limitation
period); - no interim compensation (while a case is being
investigated/heard by Tribunal) is available, and if there is undue delay in
investigations/hearings whistleblowers will suffer; - the full scope of
compensation is not available (pain and suffering is limited to $10,000-
US$2600), and Tribunal rulings may limit compensation even further (as
occurred in the U.S.); - if a whistleblowers has been fired, they cannot win
preference in transferring to another government job, the Tribunal can only
reinstate them in their position or compensate them financially; - it seems
like anonymous disclosures are allowed, but it is not clear (NOTE: if a
person blows the whistle, their identity must be kept secret by the
Commissioner throughout the investigation to the extent possible); - there
is no clearly defined right to refuse to violate a law, regulations, code,
policy or guideline (although general rights under the Values and Ethics
Code for the Public Service may apply); - there is no clearly defined duty to



disclose wrongdoing (although general duties under the Values and Ethics
Code for the Public Service may apply); - the Act seems to cover all types
of wrongdoing, but Tribunal rulings may limit the definition significantly (as
happened in the U.S.); - - the Commissioner can only provide up to
CA$1,500 (US$1,176U) in funding for legal advice for a whistleblower (in
exceptional cases, up to CA$3,000 -US$2,352) which will likely not be
adequate, although it seems possible that the Tribunal could award full
costs if a whistleblower wins their case; - it seems like the Tribunal can
make orders for corrective action and penalties for those who have done
wrong or retaliated against whistleblowers, but what will actually happen is
unknown. NOTE: the penalties for retaliators are limited to a CA$10,000
(US$7,869) fine and maximum two years imprisonment. Wrongdoing must
be made public, but not necessarily identity of wrongdoer, and; - extensive
education and training of employee rights under the Act is not required by
the Act (but will hopefully occur.) 



77: Is there an appeals mechanism for challenging criminal judgments?

77a    In law, there is a general right of appeal.

Score: YES

References: - The Parliament of Canada has the power under The Constitution Act,
1867 (section 101 -- [ LINK ] ) to "provide for the Constitution, Maintenance,
and Organization of a General Court of Appeal for Canada, and for the
Establishment of any additional Courts for the better Administration of the
Laws of Canada." 

- Parliament used this power to establish the Supreme Court of Canada
(first established in 1875 by an Act of Parliament -- now under the Supreme
Court Act, R.S.C. 1985, c. S-26), the Federal Court of Canada and the
Federal Court of Appeal (first established as the Exchequer Court of
Canada in 1871, then expanded in jurisdiction to become the Federal
Court of Canada in 1971 -- now under the Federal Courts Act, R.S.C. 1985,
c. F-7), and the Tax Court of Canada (established in 1983 under the Tax
Court of Canada Act, R.S.C. 1985, c. T-2) 

- The right of appeal for decisions by quasi-judicial, administrative tribunals
(and agencies, boards and commissions) is defined (usually fairly broadly)
in the acts set out above. 

- However, serious concerns have been raised by human rights groups in
Canada about the "security certificate" process enacted into law in
2001-2002, which allows the federal government to detain a person for
national security reasons for up to four months, and to prosecute them,
without having to produce evidence to the person, their legal counsel, or
publicly. See for example the Amnesty International (Canada) news
release at: [ LINK ] 

- In February 2007, the Supreme Court of Canada ruled unanimously that
the security certificate measure was unconstitutional and gave the federal
government one year to change it. See information in the following
Amnesty International (Canada) news release at: [ LINK ] 

- The federal government proposed in October 2007 to change the security
certificate process by establishing a Special Advocate to represent persons
held under security certificates. See reaction from Amnesty International
(Canada) to this proposal at: [ LINK ] 

77b    In practice, appeals are resolved within a reasonable time period.

Score: 75

References: - The Parliament of Canada has the power under The Constitution Act,
1867 (section 101 -- [ LINK ] ) to "provide for the Constitution, Maintenance,
and Organization of a General Court of Appeal for Canada, and for the
Establishment of any additional Courts for the better Administration of the
Laws of Canada." 

- Parliament used this power to establish the Supreme Court of Canada
(first established in 1875 by an Act of Parliament -- now under the Supreme
Court Act, R.S.C. 1985, c. S-26), the Federal Court of Canada and the

http://lois.justice.gc.ca/en/Const/index.html
http://www.amnesty.ca/take_action/actions/canada_certificates.php
http://www.amnesty.ca/resource_centre/news/view.php?load=arcview&article=3881&c=Resource+Centre+News
http://www.amnesty.ca/resource_centre/news/view.php?load=arcview&article=4099&c=Resource+Centre+News
http://lois.justice.gc.ca/en/Const/index.html


Federal Court of Appeal (first established as the Exchequer Court of
Canada in 1871, then expanded in jurisdiction to become the Federal
Court of Canada in 1971 -- now under the Federal Courts Act, R.S.C. 1985,
c. F-7), and the Tax Court of Canada (established in 1983 under the Tax
Court of Canada Act, R.S.C. 1985, c. T-2) 

- The right of appeal for decisions by quasi-judicial, administrative tribunals
(and agencies, boards and commissions) is defined (usually fairly broadly)
in the acts set out above. 

********* 

- No information on the web site of the Federal Court of Appeal with regard
to length of waiting time for appeals -- [ LINK ] 

- According to the Office of the Registrar of the Supreme Court of Canada
(SCC) "Over 90 percent of leave applications are processed within six
months of filing." -- [ LINK ] 

- According to the Canadian Human Rights Commission, in 2006
"Compared to 2002, the average age of complaints has dropped from 25
months to 9.5 months, only 5 percent of complaints are over two years old
compared to 27 percent, and the number of cases presented to
Commissioners for decision rose by 77 percent." -- [ LINK ] 

- According to the Immigration Appeal Division "Increased productivity
allowed the IAD to finalize approximately 30 percent more appeals in
2003-04 and 2004-05 than was the case in 2002-03. However, despite
maintaining this high finalization rate for the first three quarters of 2005-06,
the total number of appeals filed has continued to exceed the number of
appeals finalized. The result is that in each of the past three years, IAD
finalizations have failed to keep pace with the number of appeals filed. This
has resulted in a large and growing pending inventory, which by March
2006 reached 9,000 cases. The situation is particularly serious when one
considers the fact that the pending inventory is continuing to grow despite
the IAD's significant productivity gains and a smaller than anticipated
increase in appeals filed in 2005. This underscores the fact that the IAD's
pending inventory is not a problem that will resolve itself. Rather, only a
concerted and unified effort by the IRB will enable it to make the
fundamental changes necessary to address the challenges before it. Both
the pending inventory and the growing number of appeals filed have
contributed to an increase in the IAD's average case processing time. A
peak of 10.7 months was reached in August 2005, which is significantly
higher than the six- to- eight-month range that characterized all regions
from 1999 to early 2004." -- [ LINK ] 

********* 

- However, serious concerns have been raised by human rights groups in
Canada about the "security certificate" process enacted into law in
2001-2002, which allows the federal government to detain a person for
national security reasons for up to four months, and to prosecute them,
without having to produce evidence to the person, their legal counsel, or
publicly. See for example the Amnesty International (Canada) news
release at: [ LINK ] 

- In February 2007, the Supreme Court of Canada ruled unanimously that
the security certificate measure was unconstitutional and gave the federal

http://www.fca-caf.gc.ca
http://www.tbs-sct.gc.ca/dpr-rmr/0506/sc-cs/sc-cs02-eng.asp
http://www.chrc-ccdp.ca/whats_new/default-en.asp?id=409&content_type=2
http://www.irb-cisr.gc.ca/en/about/tribunals/iad/innovation/plan_e.htm
http://www.amnesty.ca/take_action/actions/canada_certificates.php


the security certificate measure was unconstitutional and gave the federal
government one year to change it. See information in the following
Amnesty International (Canada) news release at: [ LINK ] 

- The federal government proposed in October 2007 to change the security
certificate process by establishing a Special Advocate to represent persons
held under security certificates. See reaction from Amnesty International
(Canada) to this proposal at: [ LINK ] 

77c    In practice, citizens can use the appeals mechanism at a reasonable cost.

Score: 50

References: - The score of 50 is given because several associations have identified the
cost of court cases as a barrier to access to justice, as follows: - Canadian
Bar Association -- [ LINK ] 

- Papers presented to the Canadian Forum on Civil Justice 2006 national
conference "Into the Future: The Agenda for Civil Justice Reform" -- [ LINK
] 

- The Canadian Forum on Civil Justice's Self-Represented Litigants
projects -- [ LINK ] 

- "Self-Representation Creating Chaos in Courts: Chief Justice" CBC
News, Aug.12, 2006 -- [ LINK ] 

- See also article at: [ LINK ] 

http://www.amnesty.ca/resource_centre/news/view.php?load=arcview&article=3881&c=Resource+Centre+News
http://www.amnesty.ca/resource_centre/news/view.php?load=arcview&article=4099&c=Resource+Centre+News
http://www.cba.org/CBA/Advocacy/legalaid/default.aspx
http://cfcj-fcjc.org/publications/itf-en.php
http://cfcj-fcjc.org/publications/itf-en.php
http://cfcj-fcjc.org/research/srl-en.php
http://www.cbc.ca/canada/story/2006/08/12/court-representation.html
http://www.thestar.com/article/279468


78: Do judgments in the criminal system follow written law?

78    In practice, do judgments in the criminal system follow written law?

Score: 100

References: - An Internet search resulted in no public evidence of exceptional cases
where legal codes were ignored or political interference, bribery, cronyism
or other flaws affected judgments in the criminal system between July
2007 and June 2008. 



79: Are judicial decisions enforced by the state?

79    In practice, are judicial decisions enforced by the state?

Score: 75

References: - The grade of 75 is given because generally judicial decisions are enforced
by the government, however there are ongoing, systemic problems with
enforcement by Canadian governments of the treaty rights of aboriginals
even when judicial decisions have stated clearly what the rights are. -- See
for some details: [ LINK ] AND [ LINK ] 

- In addition, there are ongoing problems with enforcement of judicial
decisions in the areas of access to information (the government regularly
ignores judicial precedents that make it clear what information must be
made public under the federal Access to Information Act.) 

- As well, there is a specific ongoing problem with the enforcement of a July
2004 Federal Court decision concerning several complaints filed by
Democracy Watch about relationships alleged to be unethical between
Cabinet ministers and lobbyists -- See details in Democracy Watch's 2005
news release about its court challenge of the Registrar of Lobbyists at: [
LINK ] -- and Democracy Watch's 2007 news release about its second
court challenge of the Registrar at: [ LINK ] 

Briefly, the Registrar of Lobbyists (whose legal counsel is a lawyer from the
federal Department of Justice) has delayed complying with a July 2004
Federal Court ruling for more than two years because it involves
investigating and ruling on complaints about relationships alleged to be
unethical between Cabinet ministers and lobbyists. 

http://www.aboriginalcanada.gc.ca/acp/site.nsf/en/ao20009.html
http://www.uottawa.ca/constitutional-law/Division%20of%20Powers%20Topics%20-%20Aboriginal%20Peoples.htm
http://www.dwatch.ca/camp/RelsSep2905.html
http://www.dwatch.ca/camp/RelsSep2905.html
http://www.dwatch.ca/camp/RelsAug1508.html


80: Is the judiciary able to act independently?

80a    In law, the independence of the judiciary is guaranteed.

Score: YES

References: - Under The Constitution Act, 1867 (subsection 99(1) -- [ LINK ]"
target="_blank">[ LINK ] -- "the Judges of the Superior Courts shall hold
office during good behavior, but shall be removable by the Governor
General on Address of the Senate and House of Commons" or (under
subsection 99(2)) upon reaching the age of 75 years. 

- The Parliament of Canada has the power under The Constitution Act,
1867 (section 101 -- http://lois.justice.gc.ca/en/Const/index.html ) to
"provide for the Constitution, Maintenance, and Organization of a General
Court of Appeal for Canada, and for the Establishment of any additional
Courts for the better Administration of the Laws of Canada." 

- Parliament used this power to establish the: - Supreme Court of Canada
(first established in 1875 by an Act of Parliament -- now under the Supreme
Court Act (R.S.C. 1985, c. S-26) -- [ LINK ] - the Federal Court of Canada
and the Federal Court of Appeal (first established as the Exchequer Court
of Canada in 1871, then expanded in jurisdiction to become the Federal
Court of Canada in 1971 -- now under the Federal Courts Act (R.S.C.
1985, c. F-7) -- [ LINK ] - and the Tax Court of Canada (established in 1983
under the Tax Court of Canada Act (R.S.C. 1985, c. T-2) -- [ LINK ] 

- The independence of the judiciary of the courts established in the acts set
out above (in terms of appointment until retirement, removal only if good
behavior standard not fulfilled, and the judiciary having responsibility for the
administration of the courts) is set out in the acts mentioned above. 

- Also, see section 3 of Part V, and Annex E of "Accountable Government:
A Guide for Ministers and Ministers of State - 2008" sets out rules for the
federal Cabinet's "Relations with the Judiciary and Other Government
Agencies" -- [ LINK ] -- However, it should be noted that these rules are
enforced by the Prime Minister, who is in a conflict of interest in this
enforcement role, and has no incentive to enforce the rules given that they
apply to himself and his Cabinet ministers and Ministers of State (known
colloquially as "junior Cabinet ministers".) 

- It should also be noted that with the courts, and also with several
"specialized courts" or administrative tribunals with quasi-judicial powers
that also exist at the federal government level in Canada, there are ongoing
problems with the transparency and credibility of the appointment
processes. Many commentators to conclude that they are not actually
independent tribunals, but instead arms of the executive (and, therefore,
unlikely to uphold the rule of law in situations where the executive's actions
are in question.) 

80b    In practice, national-level judges are protected from political interference.

Score: 75

http://gi08.no-ip.org/pdf-tool/<a href=
http://lois.justice.gc.ca/en/showtdm/cs/S-26
http://lois.justice.gc.ca/en/showtdm/cs/F-7
http://lois.justice.gc.ca/en/showtdm/cs/T-2
http://www.pco-bcp.gc.ca/index.asp?lang=eng&page=information&sub=publications&doc=ag-gr/2008/ag-gr_e.htm


References: - Under The Constitution Act, 1867 (subsection 99(1) -- [ LINK ]"
target="_blank">[ LINK ] -- "the Judges of the Superior Courts shall hold
office during good behavior, but shall be removable by the Governor
General on Address of the Senate and House of Commons" or (under
subsection 99(2)) upon reaching the age of 75 years. 

- The Parliament of Canada has the power under The Constitution Act,
1867 (section 101 -- http://lois.justice.gc.ca/en/Const/index.html ) to
"provide for the Constitution, Maintenance, and Organization of a General
Court of Appeal for Canada, and for the Establishment of any additional
Courts for the better Administration of the Laws of Canada" 

- Parliament used this power to establish the: - Supreme Court of Canada
(first established in 1875 by an Act of Parliament -- now under the Supreme
Court Act (R.S.C. 1985, c. S-26) -- [ LINK ] - the Federal Court of Canada
and the Federal Court of Appeal (first established as the Exchequer Court
of Canada in 1871, then expanded in jurisdiction to become the Federal
Court of Canada in 1971 -- now under the Federal Courts Act (R.S.C.
1985, c. F-7) -- [ LINK ] - and the Tax Court of Canada (established in 1983
under the Tax Court of Canada Act (R.S.C. 1985, c. T-2) -- [ LINK ] 

- The independence of the judiciary of the courts established in the acts set
out above (in terms of appointment until retirement, removal only if good
behavior standard not fulfilled, and the judiciary having responsibility for the
administration of the courts) is set out in the acts mentioned above 

- Also, see section 3 of Part V, and Annex E of "Accountable Government:
A Guide for Ministers and Ministers of State - 2008" sets out rules for the
federal Cabinet's "Relations with the Judiciary and Other Government
Agencies" -- [ LINK ] -- However, it should be noted that these rules are
enforced by the Prime Minister, who is in a conflict of interest in this
enforcement role, and has no incentive to enforce the rules given that they
apply to himself and his Cabinet ministers and Ministers of State (known
colloquially as "junior Cabinet ministers".) 

- It should also be noted that with the courts, and also with several
"specialized courts" or administrative tribunals with quasi-judicial powers
that also exist at the federal government level in Canada, there are ongoing
problems with the transparency and credibility of the appointment
processes. Many commentators to conclude that they are not actually
independent tribunals, but instead arms of the executive (and, therefore,
unlikely to uphold the rule of law in situations where the executive's actions
are in question). 

80c    In law, there is a transparent and objective system for distributing cases to
national-level judges.

Score: NO

References: - In law in Canada, judicial independence includes control over assigning
judges so the chief justice of each court decides how to administer each
court, and as a result there is no guarantee of an objective system that
equitably or randomly assigns cases to judges, nor is the system
transparent to the public. 
- For example, under section 6 of the Federal Courts Act (R.S., 1985, c.
F-7) -- [ LINK ] -- The chief justices of the Federal Court of Appeal and the
Federal Court have rank and precedence over the other judges (including

http://gi08.no-ip.org/pdf-tool/<a href=
http://lois.justice.gc.ca/en/showtdm/cs/S-26
http://lois.justice.gc.ca/en/showtdm/cs/F-7
http://lois.justice.gc.ca/en/showtdm/cs/T-2
http://www.pco-bcp.gc.ca/index.asp?lang=eng&page=information&sub=publications&doc=ag-gr/2008/ag-gr_e.htm
http://lois.justice.gc.ca/en/ShowTdm/cs/F-7///en


Federal Court have rank and precedence over the other judges (including
assignment of cases to judges (with some exceptions set out in sections 15
and 16)), and under sections 14 of the Federal Courts Act they may
delegate to an employee of their courts the role of judicial administrator
who shall, among other things, "arrange for the distribution of judicial
business in the court." 

- See for background in judicial independence in Canada the discussion in
Chapter 10 of the first report of the Ontario Civil Justice Review from the
mid-1990s at: [ LINK ] 

80d    In law, national-level judges are protected from removal without relevant justification.

Score: YES

References: - Under The Constitution Act, 1867 (subsection 99(1) -- [ LINK ]"
target="_blank">[ LINK ] -- "the Judges of the Superior Courts shall hold
office during good behavior, but shall be removable by the Governor
General on Address of the Senate and House of Commons" or (under
subsection 99(2)) upon reaching the age of 75 years. 

- The Parliament of Canada has the power under The Constitution Act,
1867 (section 101 -- http://lois.justice.gc.ca/en/Const/index.html ) to
"provide for the Constitution, Maintenance, and Organization of a General
Court of Appeal for Canada, and for the Establishment of any additional
Courts for the better Administration of the Laws of Canada." 

- Parliament used this power to establish the: - Supreme Court of Canada
(first established in 1875 by an Act of Parliament -- now under the Supreme
Court Act (R.S.C. 1985, c. S-26) -- [ LINK ] - the Federal Court of Canada
and the Federal Court of Appeal (first established as the Exchequer Court
of Canada in 1871, then expanded in jurisdiction to become the Federal
Court of Canada in 1971 -- now under the Federal Courts Act (R.S.C.
1985, c. F-7) -- [ LINK ] - and the Tax Court of Canada (established in 1983
under the Tax Court of Canada Act (R.S.C. 1985, c. T-2) -- [ LINK ] 

- The independence of the judiciary of the courts established in the acts set
out above (in terms of appointment until retirement, removal only if good
behavior standard not fulfilled, and the judiciary having responsibility for the
administration of the courts) is set out in the acts mentioned above. 

- Also, see section 3 of Part V, and Annex E of "Accountable Government:
A Guide for Ministers and Ministers of State - 2008" sets out rules for the
federal Cabinet's "Relations with the Judiciary and Other Government
Agencies" -- [ LINK ] -- However, it should be noted that these rules are
enforced by the Prime Minister, who is in a conflict of interest in this
enforcement role, and has no incentive to enforce the rules given that they
apply to himself and his Cabinet ministers and Ministers of State (known
colloquially as "junior Cabinet ministers".) 

- It should also be noted that with the courts, and also with several
"specialized courts" or administrative tribunals with quasi-judicial powers
that also exist at the federal government level in Canada, there are ongoing
problems with the transparency and credibility of the appointment
processes. Many commentators to conclude that they are not actually
independent tribunals, but instead arms of the executive (and, therefore,
unlikely to uphold the rule of law in situations where the executive's actions

http://lois.justice.gc.ca/en/ShowTdm/cs/F-7///en
http://www.attorneygeneral.jus.gov.on.ca/english/about/pubs/cjr/firstreport/responsible.asp
http://gi08.no-ip.org/pdf-tool/<a href=
http://lois.justice.gc.ca/en/showtdm/cs/S-26
http://lois.justice.gc.ca/en/showtdm/cs/F-7
http://lois.justice.gc.ca/en/showtdm/cs/T-2
http://www.pco-bcp.gc.ca/index.asp?lang=eng&page=information&sub=publications&doc=ag-gr/2008/ag-gr_e.htm


are in question.) 



81: Are judges safe when adjudicating corruption cases?

81a    In practice, in the last year, no judges have been physically harmed because of
adjudicating corruption cases.

Score: YES

References: - Internet search and media monitoring produced no documented cases of
judges being assaulted because of their involvement in a corruption case
during the study period of July 2007 and June 2008. 

81b    In practice, in the last year, no judges have been killed because of adjudicating
corruption cases.

Score: YES

References: - Internet search and media monitoring produced no documented cases of
judges being killed because of their involvement in a corruption case during
the study period of July 2007 and June 2008. 
- The case of a murder of a Tax Court judge and his spouse and a friend of
theirs in June 2007 remains unsolved, but there is no public evidence that
the murder was related to any court cases overseen by the judge. -- See
for some details: [ LINK ] 

http://www.cbc.ca/canada/ottawa/story/2007/08/09/triple-murder-investigation.html


82: Do citizens have equal access to the justice system?

82a    In practice, judicial decisions are not affected by racial or ethnic bias.

Score: 75

References: - The score of 75 is given because of documented problems with
systemic racism in the Canadian justice system, problems which
have not been fully resolved. 
- Most particularly, there are overall issues and patterns concerning
bias against aboriginals in the Canadian judicial system. See "The
Justice System in Canada: Does it Work for Aboriginal People?" by
Justice Harry S. Laforme, Indigenous Law Journal, Fall 2005, Vol. 4,
No. 1 -- [ LINK ] 

- In addition, there is little data concerning public perceptions of the
Canadian judiciary, including on the issue of racial or ethnic bias in
judicial rulings. See the 2005 research paper published by the
Canadian Forum on Civil Justice at (PDF format): [ LINK ] 

82b    In practice, women have full access to the judicial system.

Score: 100

References: - An extensive Internet search produced no examples of specific
biases or barriers that prevent women from having access to the
Canadian judicial system. 
- For information concerning systemic socio-economic disadvantages
that do affect women's access to justice in Canada, see the following
statement from the National Association of Women and the Law at: [
LINK ] 

82c    In law, the state provides legal counsel for defendants in criminal cases who cannot
afford it.

Score: YES

References: - Sections 7 and 10 of the Constitution Act, 1982, Part I: Canadian
Charter of Rights and Freedoms -- [ LINK ] 

- However, the defendant must have a relatively very low income in
order to qualify, and as a result, several associations have identified
the cost of court cases as a barrier to access to justice, as follows: -
Canadian Bar Association -- [ LINK ] 

- Papers presented to the Canadian Forum on Civil Justice 2006
national conference "Into the Future: The Agenda for Civil Justice
Reform" -- [ LINK ] 

- The Canadian Forum on Civil Justice's Self-Represented Litigants
projects -- [ LINK ] 

- "Self-Representation Creating Chaos in Courts: Chief Justice" CBC
News, Aug.12, 2006 -- [ LINK ] 

- See also article at: [ LINK ] 

http://www.indigenouslawjournal.org/?q=node/62
http://www.cfjc-fcjc.org/docs/2005/cjsp-perceptions-en.pdf
http://www.nawl.ca/ns/en/Actions/dcldec102006.html
http://www.nawl.ca/ns/en/Actions/dcldec102006.html
http://lois.justice.gc.ca/en/Const/annex_e.html#I
http://www.cba.org/CBA/Advocacy/legalaid/default.aspx
http://cfcj-fcjc.org/publications/itf-en.php
http://cfcj-fcjc.org/research/srl-en.php
http://www.cbc.ca/canada/story/2006/08/12/court-representation.html
http://www.thestar.com/article/279468


82d    In practice, the state provides adequate legal counsel for defendants in criminal cases
who cannot afford it.

Score: 50

References: - Sections 7 and 10 of the Constitution Act, 1982, Part I: Canadian
Charter of Rights and Freedoms -- [ LINK ] 

- Canadian provincial governments (not the federal government)
provide funding for legal aid to varying degrees through both
community clinics with staff lawyers and issuing certificates for hiring
and paying a lawyer. For example, Legal Aid Ontario's web site states
that legal aid may be provided to a defendant in a criminal case "If an
offense would likely result in jail time." -- [ LINK ] 

- According to the Canadian Criminal Lawyers Association, the 2007
Ontario provincial government budget "With todays additional
funding for Legal Aid Ontario, the government has ensured that more
low income Ontarians will have proper representation in our legal
system, said Louise Botham, President of the Criminal Lawyers'
Association." -- [ LINK ] 

- However, the defendant must have a relatively very low income in
order to qualify, and as a result, several associations have identified
the cost of court cases as a barrier to access to justice, as follows: -
Canadian Bar Association -- [ LINK ] 

- Papers presented to the Canadian Forum on Civil Justice 2006
national conference "Into the Future: The Agenda for Civil Justice
Reform" -- [ LINK ] 

- The Canadian Forum on Civil Justice's Self-Represented Litigants
projects -- [ LINK ] 

- "Self-Representation Creating Chaos in Courts: Chief Justice" CBC
News, Aug.12, 2006 -- [ LINK ] 

- See also article at: [ LINK ] 

Peer Reviewer's Comments: For instance, in the province of Quebec, there are ongoing problems
with understaffed, underpaid legal aid personnel, forcing delays in
the proceeding of legal aid cases. In addition, to receive legal aid,
defendants face a cumbersome bureaucratic process (e.g., they
have to produce proof of income, bank statements, etc.) that
discourages many of them from seeking legal aid representation. 

 

82e    In practice, citizens earning the median yearly income can afford to bring a legal suit.

Score: 25

References: - The grade of 25 is given because several associations have
identified the cost of court cases as a barrier to access to justice, as
follows: - Canadian Bar Association -- [ LINK ] 

- Papers presented to the Canadian Forum on Civil Justice 2006
national conference "Into the Future: The Agenda for Civil Justice
Reform" -- [ LINK ] 

http://lois.justice.gc.ca/en/Const/annex_e.html#I
http://www.legalaid.on.ca/en/getting/Criminal.asp
http://www.criminallawyers.ca/resources/press/press_22march07.cfm
http://www.cba.org/CBA/Advocacy/legalaid/default.aspx
http://cfcj-fcjc.org/publications/itf-en.php
http://cfcj-fcjc.org/research/srl-en.php
http://www.cbc.ca/canada/story/2006/08/12/court-representation.html
http://www.thestar.com/article/279468
http://www.cba.org/CBA/Advocacy/legalaid/default.aspx
http://cfcj-fcjc.org/publications/itf-en.php


- The Canadian Forum on Civil Justice's Self-Represented Litigants
projects -- [ LINK ] 

- "Self-Representation Creating Chaos in Courts: Chief Justice" CBC
News, Aug.12, 2006 -- [ LINK ] 

- See also articles at: [ LINK ] AND [ LINK ] 

82f    In practice, a typical small retail business can afford to bring a legal suit.

Score: 50

References: - The grade of 50 is given because several associations have
identified the cost of court cases as a barrier to access to justice in
most cases, as follows: - Canadian Bar Association -- [ LINK ] 

- Papers presented to the Canadian Forum on Civil Justice 2006
national conference "Into the Future: The Agenda for Civil Justice
Reform" -- [ LINK ] 

- The Canadian Forum on Civil Justice's Self-Represented Litigants
projects -- [ LINK ] 

- "Self-Representation Creating Chaos in Courts: Chief Justice" CBC
News, Aug.12, 2006 -- [ LINK ] 

- See also articles at: [ LINK ] AND [ LINK ] 

82g    In practice, all citizens have access to a court of law, regardless of geographic location.

Score: 75

References: - While the Federal Court and Federal Court of Appeal hold hearings
in various locations across Canada, they do not travel to all parts of
Canada, and so some citizens face high costs traveling to court
hearings (this is a result, in no small part, that Canada is one of the
largest countries in the world in terms of geographical span). See
Federal Court office locations at: [ LINK ] -- and the Federal Court's
traveling hearings schedule at: [ LINK ] 

http://cfcj-fcjc.org/research/srl-en.php
http://www.cbc.ca/canada/story/2006/08/12/court-representation.html
http://www.thestar.com/article/279468
http://www.thestar.com/article/279215
http://www.cba.org/CBA/Advocacy/legalaid/default.aspx
http://cfcj-fcjc.org/publications/itf-en.php
http://cfcj-fcjc.org/research/srl-en.php
http://www.cbc.ca/canada/story/2006/08/12/court-representation.html
http://www.thestar.com/article/279468
http://www.thestar.com/article/279215
http://cas-ncr-nter03.cas-satj.gc.ca/CAS-SATJ
http://cas-ncr-nter03.cas-satj.gc.ca/portal/page/portal/fc_cf_en/Motions_Hearings


83: Is the law enforcement agency (i.e. the police) effective?

83a    In practice, appointments to the law enforcement agency (or agencies) are made
according to professional criteria.

Score: 75

References: - The head of the federal police force, the Royal Canadian Mounted Police
(RCMP), is appointed by the federal Cabinet (known as the "Governor in
Council") and is not required under subsection 5(1) of the Royal Canadian
Mounted Police Act (R.S., 1985, c. R-10) -- [ LINK ] -- to have experience
as a law enforcement officer. However, the person must be sworn in as an
officer before accepting the appointment. 

- Under subsection 3(1) and 4 of the Director of Public Prosecutions Act
(2006, c. 9, s. 121) -- [ LINK ] -- first in force in December 2006; the
Governor-in-Council (ie. federal Cabinet) appoints director of Public
Prosecutions who has the power to initiate prosecutions in "the general and
public interest" (ie. when the elected attorney general may be reluctant to
prosecute because of political considerations); the director of Public
Prosecutions "must be a member of at least 10 years standing at the bar of
any province" (i.e. a lawyer (the "bar" is the lawyers' association (known as
a "Law Society") in each Canadian province, as must be any deputy
directors appointed under section 6 of the Act -- [ LINK ] 

- The score of 75 is given because the current commissioner of the RCMP
(appointed in spring 2007) does not have experience as a law enforcement
officer, and as a result his appointment is controversial -- See "RCMP
Bristles at Pick for Top Boss: Choice of 'Outsider' for New Commissioner
Praised by Bureaucrats, Criticized by Force" by Kathryn May, Ottawa
Citizen, July 7, 2007, p. A1; AND "Mounties' Policy Poobah: New Boss'
Role Has Mostly Been in Backrooms" by Canadian Press, Ottawa Sun,
July 7, 2007, p. 21 

- There are provincial and municipal police forces in Canada, but this grade
is given based only on the RCMP, as it is the federal police force in
Canada. 

83b    In practice, the law enforcement agency (or agencies) has a budget sufficient to carry
out its mandate.

Score: 50

References: - "RCMP Can't Probe All Organized Crime Cases, Chief Says: Limited
Resources Hurt Investigations" by Jeff Sallot, Globe and Mail, May 9, 2006,
p. A5 -- The article quotes Royal Canadian Mounted Police (RCMP -
Canada's federal police force) Commissioner Giuliano Zaccardelli stating
that "our best guess is we can tackle one-third or what's out there [in terms
of organized crime]" and that "We know there are groups we can't go after." 
- With regard to federal securities fraud law enforcement agency: - "The
RCMP's IMET [Integrated Market Enforcement Team] Has Little To Show
for Itself" by Globe and Mail editorial board, May, 22, 2006, p. A10 

- "And Justice for Some: RCMP Market Enforcement Team" by John Gray,
Canadian Business magazine, June 5-18, 2006 -- [ LINK ] 

http://lois.justice.gc.ca/en/showtdm/cs/R-10
http://lois.justice.gc.ca/en/showtdm/cs/D-2.5
http://ppsc-sppc.gc.ca/eng/index.html
http://www.canadianbusiness.com/managing/strategy/article.jsp?content=20060605_78374_78374


- "Review Planned for Crime Agency" by Karen Howlett, Globe and Mail,
March 20, 2007 -- [ LINK ] -- The article notes that IMET budget increased
from CA$30 million (US$24.3 million) in the 2006-2007 fiscal year to
CA$40 million (US$32.4 million) in 2007-2008. 

83c    In practice, the law enforcement agency is protected from political interference.

Score: 50

References: - The head of the federal police force, the Royal Canadian Mounted Police
(RCMP), is appointed by the federal Cabinet (known as the "Governor in
Council") and is not required under subsection 5(1) of the Royal Canadian
Mounted Police Act (R.S., 1985, c. R-10) -- [ LINK ] -- to have experience
as a law enforcement officer. However, the person must be sworn in as an
officer before accepting the appointment. 

- Under subsection 3(1) and 4 of the Director of Public Prosecutions Act
(2006, c. 9, s. 121) -- [ LINK ] -- first in force in December 2006; the
Governor-in-Council (ie. federal Cabinet) appoints director of Public
Prosecutions who has the power to initiate prosecutions in "the general and
public interest" (ie. when the elected attorney general may be reluctant to
prosecute because of political considerations); the director of Public
Prosecutions "must be a member of at least 10 years standing at the bar of
any province" (ie. a lawyer (the "bar" is the lawyers' association (known as
a "Law Society") in each Canadian province, as must be any deputy
directors appointed under section 6 of the Act -- [ LINK ] 

- The score of 75 is given because there is ongoing concern, based on
several recent events, that the Royal Canadian Mounted Police (RCMP -
Canada's federal police force) is under political influence and subject to
political interference -- See articles at: [ LINK ] AND [ LINK ] (which is a
review of a book released in October 2008 about the RCMP entitled
"Dispersing the Fog") 

- In addition, two commissions have found serious problems with how the
RCMP is investigating people alleged to have links to terrorist groups,
including the RCMP's cooperation with police forces in the U.S. and other
countries -- See some details about one of the commissions in following
article: [ LINK ] 

- As well, while the bribery measures in sections 119 to 121 of the Criminal
Code of Canada ((R.S., 1985, c. C-46) -- [ LINK ] -- prohibit "corruptly"
offering money or anything of value to a Member of the House of
Commons (or other public official) in return for an action or decision by the
Member, it should be noted that because of lack of enforcement, there is
effectively an exemption from the bribery law when the Prime Minister of
Canada or his/her representatives offer a reward to a Member, if the
Member switches parties and joins the ruling party in between elections, or
resigns from his/her seat in the House in order to allow another person the
Prime Minister wants to have as a candidate to win that seat. 

- Several examples of Prime Ministers offering rewards to Members if they
switch parties have occurred in the past few years, as follows: - re: Belinda
Stronach, see: [ LINK ]" target="_blank">[ LINK ] - re: David Emerson, see:
http://www.dwatch.ca/camp/RelsApr2706.html - re: Chuck Cadman, see: [
LINK ] AND [ LINK ] - re: Gurmant Grewal, see: [ LINK ] - re: John Harvard
see: [ LINK ] 

http://www.theglobeandmail.com/servlet/story/RTGAM.20070320.wrbudgetimet20/BNStory/budget2007/home
http://lois.justice.gc.ca/en/showtdm/cs/R-10
http://lois.justice.gc.ca/en/showtdm/cs/D-2.5
http://ppsc-sppc.gc.ca/eng/index.html
http://www.canada.com/saskatoonstarphoenix/news/story.html?id=9c719946-338f-457b-8730-de90e7a9ad18
http://www.straight.com/article-168868/dispersing-fog
http://www.cbc.ca/canada/story/2008/10/21/inquiry-iacobucci.html
http://lois.justice.gc.ca/en/showtdm/cs/C-46
http://gi08.no-ip.org/pdf-tool/<a href=
http://www.cbc.ca/canada/british-columbia/story/2008/03/05/harper-cadman.html
http://www.cbc.ca/canada/british-columbia/story/2008/03/05/harper-cadman.html
http://www.cbc.ca/canada/story/2008/09/17/cadman-tape.html
http://www.dwatch.ca/camp/RelsMay2005.html
http://www.ctv.ca/servlet/ArticleNews/story/CTVNews/1083956498625_79365698/?hub=TopStories


http://www.ctv.ca/servlet/ArticleNews/story/CTVNews/1083956498625_79365698/?hub=TopStories


84: Can law enforcement officials be held accountable for their actions?

84a    In law, there is an independent mechanism for citizens to complain about police action.

Score: YES

References: - Commission for Public Complaints Against the RCMP -- [ LINK ] --
established under sections 45.29 to 45.34 of the Royal Canadian
Mounted Police Act (R.S., 1985, c. R-10) -- [ LINK ] 

- In a speech on June 24, 2007, Paul E. Kennedy, the chair of the
Commission, set out several flaws and loopholes in the
Commission's powers and effectiveness and proposals for correcting
and closing them -- [ LINK ] 

- Another speech by Mr. Kennedy, on May 9, 2007 summarized the
situation in a similar way -- [ LINK ] 

- "RCMP Often Rewrote Critical Rulings: Report -- Refusal of
Commissioners To Accept Reviews 'Strikes at Core of Civilian
Accountability'" by Tim Naumetz, Ottawa Citizen, July 20, 2007, p. A3

- "Force Needs Ombudsman: Top Mountie -- Commissioner Seeks
Reform: Expert Warns Change Will Take Time" by Kathryn May,
Ottawa Citizen, Sept. 8, 2007, p. A4 

- "RCMP's 'Paramilitary' Governance Model Needs Fixing" by Peter
Kasurak, Hill Times, Sept. 10, 2007, p. 32 

84b    In practice, the independent law enforcement complaint reporting mechanism responds
to citizen's complaints within a reasonable time period.

Score: 50

References: - Commission for Public Complaints Against the RCMP -- [ LINK ] --
established under sections 45.29 to 45.34 of the Royal Canadian
Mounted Police Act (R.S., 1985, c. R-10) -- [ LINK ] 

- According to the 2006-2007 fiscal year annual report of the
Commission "The chronic backlog of review cases has been cleared
for the first time in more than 15 years. In addition, the Commission
met its commitment to complete 80 percent of final and interim review
reports in less than 120 days. In fact, the average time for completing
new review cases was reduced to just 91 days from the previous
five-year average of 527 days." -- [ LINK ] 

- However, as the Complaints Commissioner stated in his 2007-2008
Annual Report, he still lacks resources to fulfill his mandate and "I
therefore recommend that the government enhance the
Commission's legislative mandate and financial base as
recommended in my reports of 2005-2006 and 2006-2007" -- See
report at: [ LINK ] 

- As well, in a speech on June 24, 2007, Paul E. Kennedy, the chair
of the Commission, set out several flaws and loopholes in the
Commission's powers and effectiveness and proposals for correcting

http://www.cpc-cpp.gc.ca/DefaultSite/Home/index_e.aspx?ArticleID=1
http://lois.justice.gc.ca/en/showtdm/cs/R-10
http://www.cpc-cpp.gc.ca/DefaultSite/NewsRoom/index_e.aspx?articleid=1419
http://www.cpc-cpp.gc.ca/DefaultSite/NewsRoom/index_e.aspx?articleid=1385
http://www.cpc-cpp.gc.ca/DefaultSite/Home/index_e.aspx?ArticleID=1
http://lois.justice.gc.ca/en/showtdm/cs/R-10
http://www.cpc-cpp.gc.ca/DefaultSite/Reppub/index_e.aspx?ArticleID=1439
http://www.cpc-cpp.gc.ca/DefaultSite/Reppub/index_e.aspx?articleid=1865#a34
http://www.cpc-cpp.gc.ca/DefaultSite/NewsRoom/index_e.aspx?articleid=1419


and closing them -- [ LINK ] 

- Another speech by Mr. Kennedy, on May 9, 2007 summarized the
situation in a similar way -- [ LINK ] 

- See proposals for new oversight RCMP legislation proposed by the
Commissioner in his 2005-2006 report at: [ LINK ] 

- "RCMP Often Rewrote Critical Rulings: Report -- Refusal of
Commissioners To Accept Reviews 'Strikes at Core of Civilian
Accountability'" by Tim Naumetz, Ottawa Citizen, July 20, 2007, p. A3

- "Force Needs Ombudsman: Top Mountie -- Commissioner Seeks
Reform: Expert Warns Change Will Take Time" by Kathryn May,
Ottawa Citizen, Sept. 8, 2007, p. A4 

- "RCMP's 'Paramilitary' Governance Model Needs Fixing" by Peter
Kasurak, Hill Times, Sept. 10, 2007, p. 32 

84c    In law, there is an agency/entity to investigate and prosecute corruption committed by
law enforcement officials.

Score: YES

References: - If an officer of the Royal Canadian Mounted Police (RCMP -
Canada's federal police force) is involved in a violation of the Criminal
Code (R.S., 1985, c. C-46) -- [ LINK ] -- it is required that another
police force (municipal or provincial) investigate the RCMP officer. 

- Under subsection 3(1) and 4 of the Director of Public Prosecutions
Act (2006, c. 9, s. 121) -- [ LINK ] -- first in force in December 2006,
the Governor-in-Council (i.e. federal Cabinet) appoints the director of
Public Prosecutions, who has the power to initiate prosecutions in
"the general and public interest" (i.e. when the elected attorney
general may be reluctant to prosecute because of political
considerations); the director of Public Prosecutions "must be a
member of at least 10 years standing at the bar of any province" (i.e.
a lawyer (the "bar" is the lawyers' association (known as a "Law
Society") in each Canadian province, as must be any deputy directors
appointed under section 6 of the Act -- [ LINK ] 

- The RCMP also has an internal audit process, as do almost all
federal government institutions, and an internal discipline process
(under Part IV of the Royal Canadian Mounted Police Act (R.S.,
1985, c. R-10)) -- [ LINK ] -- and a Public Complaints Commission
under Parts VI and VII of the RCMP Act, and an External Review
Committee under Part II of the RCMP Act 

- However, during 2006-2007, it was revealed that more than CA$3
million (US$2.4 million) in funds had been removed from the RCMP's
pension and internal insurance funds, and that internal
whistleblowers had been demoted or transferred by Commissioner
Guiliano Zaccardelli (who resigned over this scandal and other
scandals involving law enforcement). As the sources set out below
make clear, the situation raised serious questions about the
effectiveness of internal RCMP accountability processes, and caused
many (including new Commissioner William Elliott) to propose a

http://www.cpc-cpp.gc.ca/DefaultSite/NewsRoom/index_e.aspx?articleid=1419
http://www.cpc-cpp.gc.ca/DefaultSite/NewsRoom/index_e.aspx?articleid=1385
http://www.cpc-cpp.gc.ca/DefaultSite/Whatsnew/index_e.aspx?ArticleID=1337
http://lois.justice.gc.ca/en/showtdm/cs/C-46
http://lois.justice.gc.ca/en/showtdm/cs/D-2.5
http://ppsc-sppc.gc.ca/eng/index.html
http://lois.justice.gc.ca/en/showtdm/cs/R-10


comprehensive inquiry into the RCMP, and new institutional checks
and accountability measures and institutions to ensure that the
commissioner of the RCMP, and other senior officers, are not
involved in corrupt activities: 

- "RCMP Can't Probe All Organized Crime Cases, Chief Says:
Limited Resources Hurt Investigations" by Jeff Sallot, Globe and Mail,
May 9, 2006, p. A5 

- "The RCMP's IMET [Integrated Market Enforcement Team] Has
Little To Show for Itself" by Globe and Mail editorial board, May, 22,
2006, p. A10 

- "Reticence and the RCMP" by Globe and Mail editorial board, July
19, 2006, p. A12 

- "The RCMP's 'Culture of Secrecy': Media Get the Silent Treatment
on Killings of Six Mounties" by Katherine Harding and Dawn Walton,
Globe and Mail, July 29, 2006, p. F2 

- "Chief Feels Heat from His Force: Zaccardelli Grilled over Botched
Internal Probe" by Don Martin, National Post, Sept. 30, 2006, p. A5 

- "Our Lost Horseman" by Lawrence Martin, Globe and Mail, Dec. 7,
2006, p. A19 

- "MPs Fear Cover-Up over RCMP Pension Fund: Attorney-General
Report Says $3.1 Million Was Diverted to Other Mountie Accounts"
by Jeff Sallot, Globe and Mail, Feb. 22, 2007, p. A8 

- "Tales of Corruption Rock RCMP" by Kathryn May, Ottawa Citizen,
March 29, 2007, p. A1 

- "Inquiry Needed into RCMP" by Toronto Sun editorial board,
Toronto Sun, April 19, 2007, p. 18 

- "A Lament for the RCMP" by Globe and Mail editorial board May 16,
2007, p. A20 

- "Federal Independent Investigator Releases Report on RCMP
Pension and Insurance Plans" by Duncan Fulton, Marketwire, June
15, 2007 -- [ LINK ] - "RCMP 'Horribly Broken': Former
Commissioner Zaccardelli Was 'Autocratic' Leader Who Punished
Whistle-Blowers' Investigator Concludes" by Campbell Clark and
Daniel Leblanc, Globe and Mail, June 16, 2007, p. A1 

- "RCMP 'Institutionally Sick': Expert - Co-Author of Study into Force
Found 'Betrayal of Trust' between Managers, Frontline Workers" by
Kathryn May, Ottawa Citizen, June 15, 2007, p. A1 

- "How to Restore a Broken RCMP" by Globe and Mail editorial board,
Globe and Mail, June 16, 2007, p. A20 

- Democracy Watch's news release June 19, 2007 [ LINK ] 

- "RCMP Nab Alleged Mole: Longtime Mountie Employee Charged
with Selling Police Secrets to Montreal Mobsters" by Michel Auger,
Ottawa Sun, Aug. 4, 2007, p. 5 

- "Force Needs Ombudsman: Top Mountie -- Commissioner Seeks

http://www.marketwire.com/press-release/Government-Of-Canada-742833.html
http://www.dwatch.ca/camp/RelsJun1907.html


Reform: Expert Warns Change Will Take Time" by Kathryn May,
Ottawa Citizen, Sept. 8, 2007, p. A4 

- "RCMP's 'Paramilitary' Governance Model Needs Fixing" by Peter
Kasurak, Hill Times, Sept. 10, 2007, p. 32 

**************** 

- While there is no specific anti-corruption agency for the Royal
Canadian Mounted Police (RCMP - Canada's federal police force),
as with almost all federal government institutions, the RCMP is
covered by the following government "watchdog" agencies which
help ensure corruption does not occur: - Auditor General of Canada -- 
[ LINK ] -- serves a fixed term of 10 years and is always a fully
qualified professional auditor appointed under the Auditor General
Act R.S., 1985, c. A-17) -- [ LINK ] -- and is the front-line investigator
helping ensure that the federal government complies with the
Financial Administration Act and regulations -- [ LINK ] -- and its own
spending codes, policies and guidelines, and receives value for
money spent 

- Conflict of Interest and Ethics Commissioner -- [ LINK ] -- who
enforces the Conflict of Interest Act (2006, c. 9, s. 2) -- [ LINK ] -- and
the Conflict of Interest Code for Members of the House of Commons
-- [ LINK ] 

- The Public Sector Integrity Commissioner office -- [ LINK ] -- under
the Public Servants Disclosure Protection Act (2005, c. 46) -- [ LINK
]" target="_blank">[ LINK ] -- is newly created (first Commissioner
appointed on July 9, 2007) with the mandate to investigate
complaints from "whistleblowers" and resolve violations of the Values
and Ethics Code for the Public Service -- [ LINK ] -- and also acts as a
liaison to refer whistleblowers to the appropriate agency that enforces
other federal government laws, regulations, codes, policies and
guidelines 

- The newly created Public Servants Disclosure Protection Tribunal
(which rules on complaints about retaliation taken against public
servant "whistleblowers" filed with the Tribunal by the Public Sector
Integrity Commissioner) will be appointed without any public process
by the federal Cabinet, chosen from amongst members of the
Federal Court of Canada, under section 20.7 of the Public Servants
Disclosure Protection Act (2005, c. 46) --
http://lois.justice.gc.ca/en/showtdm/cs/P-31.9 

- The Public Service Commission (which, in addition to making
appointments and hirings itself, also conducts audits and also
investigates and rules on complaints about non-merit-based
appointments) whose members are appointed without any public
process or professional criteria by the federal Cabinet under
subsection 4(5), as well as the Public Service Staffing Tribunal
(which hears and rules on appeals of the Commission's rulings)
whose members are appointed without any public process or
professional criteria by the federal Cabinet under sections 88 and 90
of the Public Service Employment Act (2003, c. 22, ss. 12, 13) -- [
LINK ] 

http://www.oag-bvg.gc.ca/internet/index.htm
http://lois.justice.gc.ca/en/showtdm/cs/A-17
http://lois.justice.gc.ca/en/showtdm/cs/F-11
http://ciec-ccie.gc.ca
http://lois.justice.gc.ca/en/showtdm/cs/C-36.65
http://www.parl.gc.ca/information/about/process/house/standingorders/appa1-e.htm
http://www.psic-ispc.gc.ca
http://gi08.no-ip.org/pdf-tool/<a href=
http://gi08.no-ip.org/pdf-tool/<a href=
http://www.tbs-sct.gc.ca/pubs_pol/hrpubs/TB_851/vec-cve_e.asp
http://lois.justice.gc.ca/en/showtdm/cs/P-33.01
http://lois.justice.gc.ca/en/showtdm/cs/P-33.01


- Procurement Ombudsman (the first Ombudsman was appointed in
September 2007, but whose office did not begin full operations until
May 2008) -- [ LINK ] 

- Commissioner of Lobbying who as of July 2, 2008 is the front-line
enforcer (in cooperation with the RCMP) of the newly entitled
Lobbying Act (replacing the Registrar of Lobbyists who was the
front-line enforcer of the Lobbyists Registration Act (the old name of
the Lobbying Act.) The Commissioner is the sole enforcer of the
Lobbyists' Code of Conduct -- [ LINK ] -- which contains rules
concerning the relationship between lobbyists and federal politicians
and government officials 

- Financial Transactions Reports Analysis Center of Canada
(FINTRAC) -- [ LINK ] -- which enforces the Proceeds of Crime
(Money Laundering) and Terrorist Financing Act (2000, c. 17) -- [
LINK ] 

84d    In practice, when necessary, the agency/entity independently initiates investigations
into allegations of corruption by law enforcement officials.

Score: 50

References: - If an officer of the Royal Canadian Mounted Police (RCMP -
Canada's federal police force) is involved in a violation of the Criminal
Code (R.S., 1985, c. C-46) -- [ LINK ] -- it is required that another
police force (municipal or provincial) investigate the RCMP officer. 

- Under subsection 3(1) and 4 of the Director of Public Prosecutions
Act (2006, c. 9, s. 121) -- [ LINK ] -- first in force in December 2006,
the Governor-in-Council (i.e. federal Cabinet) appoints the director of
Public Prosecutions who has the power to initiate prosecutions in
"the general and public interest" (i.e. when the elected attorney
general may be reluctant to prosecute because of political
considerations); the director of Public Prosecutions "must be a
member of at least 10 years standing at the bar of any province" (i.e.
a lawyer (the "bar" is the lawyers' association (known as a "Law
Society") in each Canadian province, as must be any deputy directors
appointed under section 6 of the Act -- [ LINK ] 

- The RCMP also has an internal audit process, as do almost all
federal government institutions, and an internal discipline process
(under Part IV of the Royal Canadian Mounted Police Act (R.S.,
1985, c. R-10)) -- [ LINK ] -- and a Public Complaints Commission
under Parts VI and VII of the RCMP Act, and an External Review
Committee under Part II of the RCMP Act 

- However, during 2006-2007, it was revealed that more than CA$3
million (US$2.4 million) in funds had been removed from the RCMP's
pension and internal insurance funds, and that internal
whistleblowers had been demoted or transferred by Commissioner
Guiliano Zaccardelli (who resigned over this scandal and other
scandals involving law enforcement). As the sources set out below
make clear, the situation raised serious questions about the
effectiveness of internal RCMP accountability processes, and caused
many (including new Commissioner William Elliott) to propose a
comprehensive inquiry into the RCMP, and new institutional checks

http://opo-boa.gc.ca/index-eng.html
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and accountability measures and institutions to ensure that the
commissioner of the RCMP, and other senior officers, are not
involved in corrupt activities: 

- "RCMP Can't Probe All Organized Crime Cases, Chief Says:
Limited Resources Hurt Investigations" by Jeff Sallot, Globe and Mail,
May 9, 2006, p. A5 

- "The RCMP's IMET [Integrated Market Enforcement Team] Has
Little To Show for Itself" by Globe and Mail editorial board, May, 22,
2006, p. A10 

- "Reticence and the RCMP" by Globe and Mail editorial board, July
19, 2006, p. A12 

- "The RCMP's 'Culture of Secrecy': Media Get the Silent Treatment
on Killings of Six Mounties" by Katherine Harding and Dawn Walton,
Globe and Mail, July 29, 2006, p. F2 

- "Chief Feels Heat from His Force: Zaccardelli Grilled over Botched
Internal Probe" by Don Martin, National Post, Sept. 30, 2006, p. A5 

- "Our Lost Horseman" by Lawrence Martin, Globe and Mail, Dec. 7,
2006, p. A19 

- "MPs Fear Cover-Up over RCMP Pension Fund: Attorney-General
Report Says $3.1 Million Was Diverted to Other Mountie Accounts"
by Jeff Sallot, Globe and Mail, Feb. 22, 2007, p. A8 

- "Tales of Corruption Rock RCMP" by Kathryn May, Ottawa Citizen,
March 29, 2007, p. A1 

- "Inquiry Needed into RCMP" by Toronto Sun editorial board,
Toronto Sun, April 19, 2007, p. 18 

- "A Lament for the RCMP" by Globe and Mail editorial board May 16,
2007, p. A20 

- "Federal Independent Investigator Releases Report on RCMP
Pension and Insurance Plans" by Duncan Fulton, Marketwire, June
15, 2007 -- [ LINK ] - "RCMP 'Horribly Broken': Former
Commissioner Zaccardelli Was 'Autocratic' Leader Who Punished
Whistle-Blowers' Investigator Concludes" by Campbell Clark and
Daniel Leblanc, Globe and Mail, June 16, 2007, p. A1 

- "RCMP 'Institutionally Sick': Expert - Co-Author of Study into Force
Found 'Betrayal of Trust' between Managers, Frontline Workers" by
Kathryn May, Ottawa Citizen, June 15, 2007, p. A1 

- "How to Restore a Broken RCMP" by Globe and Mail editorial board,
Globe and Mail, June 16, 2007, p. A20 

- Democracy Watch's news release June 19, 2007 [ LINK ] 

- "RCMP Nab Alleged Mole: Longtime Mountie Employee Charged
with Selling Police Secrets to Montreal Mobsters" by Michel Auger,
Ottawa Sun, Aug. 4, 2007, p. 5 

- "Force Needs Ombudsman: Top Mountie -- Commissioner Seeks
Reform: Expert Warns Change Will Take Time" by Kathryn May,

http://www.marketwire.com/press-release/Government-Of-Canada-742833.html
http://www.dwatch.ca/camp/RelsJun1907.html


Ottawa Citizen, Sept. 8, 2007, p. A4 

- "RCMP's 'Paramilitary' Governance Model Needs Fixing" by Peter
Kasurak, Hill Times, Sept. 10, 2007, p. 32 

**************** 

- While there is no specific anti-corruption agency for the Royal
Canadian Mounted Police (RCMP - Canada's federal police force),
as with almost all federal government institutions, the RCMP is
covered by the following government "watchdog" agencies which
help ensure corruption does not occur: - Auditor General of Canada -- 
[ LINK ] -- serves a fixed term of 10 years and is always a fully
qualified professional auditor appointed under the Auditor General
Act R.S., 1985, c. A-17) -- [ LINK ] -- and is the front-line investigator
helping ensure that the federal government complies with the
Financial Administration Act and regulations -- [ LINK ] -- and its own
spending codes, policies and guidelines, and receives value for
money spent 

- Conflict of Interest and Ethics Commissioner -- [ LINK ] -- who
enforces the Conflict of Interest Act (2006, c. 9, s. 2) -- [ LINK ] -- and
the Conflict of Interest Code for Members of the House of Commons
-- [ LINK ] 

- The Public Sector Integrity Commissioner office -- [ LINK ] -- under
the Public Servants Disclosure Protection Act (2005, c. 46) -- [ LINK
]" target="_blank">[ LINK ] -- is newly created (first Commissioner
was appointed on July 9, 2007) with the mandate to investigate
complaints from "whistleblowers" and resolve violations of the Values
and Ethics Code for the Public Service -- [ LINK ] -- He also acts as a
liaison to refer whistleblowers to the appropriate agency that enforces
other federal government laws, regulations, codes, policies and
guidelines. 

- The newly created Public Servants Disclosure Protection Tribunal
(which rules on complaints about retaliation taken against public
servant "whistleblowers" filed with the Tribunal by the Public Sector
Integrity Commissioner) will be appointed without any public process
by the federal Cabinet, chosen from amongst members of the
Federal Court of Canada, under section 20.7 of the Public Servants
Disclosure Protection Act (2005, c. 46) --
http://lois.justice.gc.ca/en/showtdm/cs/P-31.9 

- The Public Service Commission (which, in addition to making
appointments and hirings itself, also conducts audits and also
investigates and rules on complaints about non-merit-based
appointments) whose members are appointed without any public
process or professional criteria by the federal Cabinet under
subsection 4(5), as well as the Public Service Staffing Tribunal
(which hears and rules on appeals of the Commission's rulings)
whose members are appointed without any public process or
professional criteria by the federal Cabinet under sections 88 and 90
of the Public Service Employment Act (2003, c. 22, ss. 12, 13) -- [
LINK ] 

- Procurement Ombudsman (the first Ombudsman was appointed in

http://www.oag-bvg.gc.ca/internet/index.htm
http://lois.justice.gc.ca/en/showtdm/cs/A-17
http://lois.justice.gc.ca/en/showtdm/cs/F-11
http://ciec-ccie.gc.ca
http://lois.justice.gc.ca/en/showtdm/cs/C-36.65
http://www.parl.gc.ca/information/about/process/house/standingorders/appa1-e.htm
http://www.psic-ispc.gc.ca
http://gi08.no-ip.org/pdf-tool/<a href=
http://gi08.no-ip.org/pdf-tool/<a href=
http://www.tbs-sct.gc.ca/pubs_pol/hrpubs/TB_851/vec-cve_e.asp
http://lois.justice.gc.ca/en/showtdm/cs/P-33.01
http://lois.justice.gc.ca/en/showtdm/cs/P-33.01


September 2007, but whose office did not begin full operations until
May 2008) -- [ LINK ] 

- Commissioner of Lobbying who as of July 2, 2008 is the front-line
enforcer (in cooperation with the RCMP) of the newly entitled
Lobbying Act (replacing the Registrar of Lobbyists who was the
front-line enforcer of the Lobbyists Registration Act (the old name of
the Lobbying Act) and -- the Commissioner is the sole enforcer of the
Lobbyists' Code of Conduct -- [ LINK ] -- which contains rules
concerning the relationship between lobbyists and federal politicians
and government officials 

- Financial Transactions Reports Analysis Center of Canada
(FINTRAC) -- [ LINK ] -- which enforces the Proceeds of Crime
(Money Laundering) and Terrorist Financing Act (2000, c. 17) -- [
LINK ] 

*********** 

- These problems of enforcement within police forces also exist in
Canadian provinces -- See for example the following article about
misconduct in the British Columbia provincial and municipal police
forces: [ LINK ] 

Peer Reviewer's Comments: One example is the arrest of two Toronto police officers in connection
with a series of raids on marijuana grow-ops last summer. Eighteen
other suspects were also arrested, including three corrections
officers, according to a CBCNews report. 

 

84e    In law, law enforcement officials are not immune from criminal proceedings.

Score: NO

References: - All officers of the Royal Canadian Mounted Police (RCMP -
Canada's federal police force) are required to comply with the
Criminal Code (R.S., 1985, c. C-46 -- [ LINK ] ) provisions concerning
corruption (in Part IV, section 128 especially, and also sections 119 to
122, and 124 to 127) 
- However, under sections 25 to 33 of Part I of the Criminal Code,
RCMP and all other "peace officers" are immune from prosecution
when they are enforcing the law (with some limits). 

- Under subsection 3(1) and 4 of the Director of Public Prosecutions
Act (2006, c. 9, s. 121) -- [ LINK ] -- first in force in December 2006;
the Governor-in-Council (i.e. federal Cabinet) appoints the director of
Public Prosecutions who has the power to initiate prosecutions in
"the general and public interest" (i.e. when the elected attorney
general may be reluctant to prosecute because of political
considerations); the director of Public Prosecutions "must be a
member of at least 10 years standing at the bar of any province" (i.e.
a lawyer (the "bar" is the lawyers' association (known as a "Law
Society") in each Canadian province, as must be any deputy directors
appointed under section 6 of the Act -- [ LINK ] 

84f    In practice, law enforcement officials are not immune from criminal proceedings.
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Score: 50

References: - All officers of the Royal Canadian Mounted Police (RCMP -
Canada's federal police force) are required to comply with the
Criminal Code (R.S., 1985, c. C-46 -- [ LINK ] ) provisions concerning
corruption (in Part IV, section 128 especially, and also sections 119 to
122, and 124 to 127) 
- However, under sections 25 to 33 of Part I of the Criminal Code,
RCMP and all other "peace officers" are immune from prosecution
when they are enforcing the law (with some limits). 

- Under subsection 3(1) and 4 of the Director of Public Prosecutions
Act (2006, c. 9, s. 121) -- [ LINK ] -- first in force in December 2006;
the Governor-in-Council (i.e. federal Cabinet) appoints the director of
Public Prosecutions who has the power to initiate prosecutions in
"the general and public interest" (i.e. when the elected attorney
general may be reluctant to prosecute because of political
considerations); the director of Public Prosecutions "must be a
member of at least 10 years standing at the bar of any province" (i.e.
a lawyer (the "bar" is the lawyers' association (known as a "Law
Society") in each Canadian province, as must be any deputy directors
appointed under section 6 of the Act -- [ LINK ] 

*************** 

- The most prominent issue in 2007-2008 was the use of "taser" stun
guns by the RCMP and other police forces in Canada, which resulted
in several deaths -- See article at: [ LINK ] - Also, see section on use
of tasers in the 2007-2008 Annual Report of the Commission for
Public Complaints Against the RCMP -- [ LINK ] -- established under
sections 45.29 to 45.34 of the Royal Canadian Mounted Police Act
(R.S., 1985, c. R-10) -- [ LINK ] -- See the Annual Report at: [ LINK ] 

************* 

Peer Reviewer's Comments: Excessive use of force by law enforcement officials is a systematic
problem in Canada that continued to make headlines during the
study period. For example, a Calgary police officer was suspended
with pay in July 2007 after being charged with aggravated assault in
the arrest of a bar patron. He was later acquitted. 
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