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I.

Executive Summary: Principal Findings and
Recommendations

New York is synonymous with opportunity in the American vocabulary. Millions have sought
greater opportunity here, and New York City has long served as the literal and symbolic gateway
to the American dream. But opportunity in New York is endangered as a growing segment of
residents find that health care is too expensive, too far away, too inconvenient for working families, too insensitive to language needs and cultural differences – in short, too far out of reach for
too many.
This report is prompted by the release of the recommendations of the New York State Commission on Health Care Facilities in the 21st Century – commonly known as the Berger Commission
or the Hospital Closing Commission. The Commission was tasked with recommending a slate of
hospital closings and service reductions around the State, including in New York City. Those
recommendations will be implemented by the State Department of Health unless the Governor
fails to approve them or the Legislature rejects or changes them.
This report offers new and crucial information to the Governor and Legislature’s consideration of
the Commission recommendations. The report:
 Measures the current availability of quality health care to all New York communities, in
the context of those communities’ actual health needs;
 Reviews the state, federal, and international laws that, together, guarantee New Yorkers
equal access to quality health care;
 Identifies the ways in which inadequate and unequal health care access violates New
Yorkers’ rights and harms all communities, as well as the ways in which further cuts recommended by the Berger Commission could significantly worsen those conditions; and
 Offers viable policy solutions that will improve access to high quality, comprehensive
care for all who live in New York.

The Law:
New Yorkers’ Right to Quality Health Care and Equal Opportunity to Receive It
 The New York State Constitution guarantees effective systems to protect the public’s health, and holds the New York State government responsible for establishing and
maintaining those systems for everyone. The State’s responsibility is greatest when it
comes to medically underserved communities.
 A network of federal, state, and municipal laws reinforce the right of equal access to
quality care. Federal and state Medicaid laws require the State to ensure that care is
available to all communities, whatever their economic standing.
 The law requires that state, federal, and municipal governments take steps to guarantee everyone an equal opportunity to access health care. In particular, the race of a
person, or the racial character of a community, cannot determine their access to care. Nor
can limited English-language skills be allowed to prevent people from obtaining care.
 International human rights laws make clear that access to health care is a right of
all New Yorkers and that New York State must maintain a system that offers care
fairly and effectively. They also make clear that protecting the health of mothers and
children is an especially important obligation of our government. International human
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rights declarations and treaties also indicate that the New York State government has a
duty to ensure that all New Yorkers have equal access to quality health care.
 Federal, state, and city laws all emphasize the importance of protecting and promoting the health of mothers and their children. Federal courts have recognized an important governmental interest in “preserving and protecting the health of the pregnant
woman.” Under Federal Medicaid law, medical assistance to eligible pregnant women
and children must include at least: inpatient and outpatient hospital services; family
planning services; physician’s services; services furnished by a nurse-midwife; and services furnished by a certified pediatric nurse practitioner.

Findings:
Inadequate and Unequal Health Care and Violations of the Right to Health Care
Health care resources are inequitably distributed across New York communities, with some facing wholly inadequate access. Many neighborhoods with the highest health care needs, disproportionately low-income and communities of color, also have the fewest health care resources.
These patterns violate the state, federal, and international laws protecting the right to health care.
Any further cuts to services in underserved communities would exacerbate these conditions,
and constitute new and independent violations of the law.
Primary Care Services
 In 2001, an estimated 1.8 million New York State residents were designated by the U.S.
Department of Health and Human Services’ Health Resources and Services Administration (HRSA) as living in medically underserved communities.
 Nearly 3.6 million people in New York State lived in Health Professional Shortage Areas
in 2001. Between 2001 and 2005, the number increased by an estimated 13.23 percent.
(The federal government defines a shortage area as less than one primary care physician
per 3,500 people, and less then one per 3,000 people in high-need areas.)
 Almost 60% of New York City’s zip codes have an inadequate supply of primary care
physicians who are willing to see Medicaid patients.
 Nearly one in four New York City residents do not have a regular doctor. More than half
a million New York City residents reported needing but not receiving medical care in a
twelve month period in 2002-2003.
 Thirteen geographic areas in New York City are designated as health care professional
shortage areas:
o Port Richmond and St. George in Staten Island;
o Long Island City and South Jamaica in Queens;
o Washington Heights-Inwood and West Central Harlem in Manhattan;
o Williamsburg, East New York, Crown Heights, Bushwick and BedfordStuyvesant in Brooklyn; and
o Hunts Point/Mott Haven and Highbridge in the Bronx.
Maternal Health Care
 The availability of obstetric and gynecologic (OB/GYN) physicians varies considerably
across New York City’s five boroughs. On average, low-income communities and communities of color have the fewest OB/GYN providers.
 Women in neighborhoods that have the lowest density of OB/GYN providers often have
the highest rates of receiving late or no prenatal care.
 New York’s low-income communities and communities of color have a high percentage
of babies born with low birth weight. While low birth weight is caused by many complex
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factors, access to good prenatal care and hospital-based delivery services can improve
health outcomes of low-birth weight children.
 The current state of care jeopardizes the health of New York mothers and their
children, and violates the law. Moreover, any downsizing, closures, or service
changes that further diminish prenatal or postnatal care will compound those violations and further threaten New Yorkers’ health.
Equal Opportunity in Health Care
 In New York City, areas with high concentrations of African Americans, Latinos, and
Asian Americans are most likely to have serious shortages of primary care physicians.
 Hospital closures and downsizing in New York City have disproportionately affected
communities of color. Two-thirds of the 12 hospitals that closed between 1995 and 2005
in New York City – each time with the approval of New York State’s Department of
Health –served predominantly people of color. In some cases, the patient populations
served by those hospitals were more than 90% African American, Latino, and Asian
American.
 These findings clearly establish an unlawful discriminatory impact of the State’s health
care decisions that violates state, federal, and international laws. The distribution of hospitals and other services has a strongly discriminatory effect on communities of color that
is only made stronger when the actual health care needs of communities are considered.
The legal and moral weight of these findings obligates the State to change course and begin developing a fair and responsive system of health care services.

A Time for Change – A Cost Effective System That Works for Everyone
These trends not only violate the law, but are contrary to New Yorkers’ values and beliefs. A
recent poll conducted by The Opportunity Agenda and the Harvard School of Pubic Health finds
that New Yorkers see health care as a fundamental human right: eighty-nine percent surveyed
said that “everyone in New York has a right to health care.”
New Yorkers also reject the idea of a health care system that overlooks those needing the most
help. For example, almost 75% of those surveyed held the State responsible for ensuring that
racial or ethnic minorities and low-income New Yorkers have an equal chance to access health
care as wealthy people. An overwhelming number of New Yorkers believe that all levels of government – local, state, and federal – are responsible for ensuring that everyone in New York gets
the health care they need.
Fortunately, New Yorkers need not tolerate an unfair health care system: effective, practical alternatives exist to improve the system that we currently have. A health care system that provides
coverage to everyone, emphasizes preventive and primary care, and addresses the needs of diverse groups can improve the health of the State’s population while corralling costs.
 In New York State alone, federal and state government could save hundreds of millions
of tax dollars if it ensured adequate primary care for all New Yorkers. New York City’s
Health and Hospitals Corporation, which runs the city’s public hospitals, has seen the
wisdom of this approach. It has assigned some 240,000 uninsured patients to personal
primary care doctors, enabling them to get check-ups and preventative care. As HHC
President Alan Aviles told the New York Times: “For most preventative efforts there is
an upfront expense,” but “over the long term it saves money.” New York State can and
should follow that example.

6

 A relatively small investment in prenatal care and maternal health can also save the State
millions of dollars. As Ms. Ngozi Moses of the Brooklyn Perinatal Network explains, the
average cost of medical and follow up care for a healthy normal weight baby is $6,500.
Ms. Moses stresses that “[i]f you don’t get care and you end up with a premature baby or
a low birth-weight baby, or if the mother has risk factors, costs start at about $90,000.
For a very low birth-weight baby, that doubles to $180,000.” Ms. Moses explains that
“[p]reventing the birth of two low birth-weight babies can fund a $180,000 health promotion program that will provide more than 50 at-risk pregnant women with intervention to
reduce their risk of bearing low birth-weight babies.”

Recommendations
To the New York State Legislature:
 Implement a Moratorium on Hospital Closures and Service Reductions
The Legislature must impose a moratorium on hospital closures in already medicallyunderserved communities. The implementation of the Berger Commission recommendations must be delayed, and investment in community health needs and equitable treatment
of all neighborhoods prioritized. The Save Our Safety-Net Campaign, a coalition of
community, labor, and civil rights organizations dedicated to ensuring access to quality
health care services for all residents of New York, helped develop legislation that would
institute many of these changes. The State Assembly has passed the bill unanimously,
but the State Senate has not yet voted on it.
 Establish Statewide Health Care Planning
The Legislature must reestablish a system of health care planning in New York that ensures that all communities have access to high quality, affordable care. In 1983, the State
Legislature amended the Public Health Law to include a statewide network of health systems agencies to study and recommend improvements in the delivery of health care services in local communities. Although the laws creating the Health Systems Agency are
still on the books, the State stopped funding the agency in the 1990s. This agency should
be reinstated, fully funded, and given the authority to engage in concrete health care
planning with public participation and community involvement.
 Create Investment, Incentives, and Coordination of Services
The State must promote collaborations among local health departments, hospitals,
academic medical centers, federally-qualified health centers, and community groups to
create a foundation for improved services for underserved populations. The State should
take steps to ensure that access to quality specialty care is available to all New Yorkers,
including uninsured and Medicaid patients.
 Expand Community Health Centers
Greater investment in community health centers – the first point of care for many lowincome New Yorkers – is needed to ensure that everyone has access to quality hospitalbased services in their neighborhoods. Community health centers and other communitybased programs have proven effective in expanding access to care in underserved communities and can help reduce racial disparities in health care outcomes.
 Promote a Diverse Health Care Workforce
The State must work to increase the racial and ethnic diversity of the health care
workforce. Studies demonstrate that racial and ethnic minority health care providers are
more likely to work in medically underserved communities of color. Furthermore, increased diversity at the top levels of hospital administration can have a positive impact on
the care provided, including more culturally and linguistically appropriate services.
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 Expand Health Care Outreach and Services to Women
New York State can improve children’s chances of having a healthy start by ensuring that
all women have access to adequate health care before conception. The State Legislature
should direct public health outreach programs toward women at a high risk for not receiving prenatal care. In addition, the Legislature should improve access to prenatal care
through expansion of Women, Infants, and Children (WIC) programs and New York
State’s Prenatal Care Assistance Program (PCAP).
 Move to Universal Coverage
Larger trends make clear that New York State must ultimately move to a system of
universal health coverage for all its residents. Such a system will greatly reduce financial
barriers to effective and equitable distribution of health care resources. It will equalize
incentives for hospitals, health care systems, and private providers to serve a range of
communities, regardless of their wealth or poverty. Expanding successful public health
insurance programs can help meet this goal. The State Child Health Insurance Program
(SCHIP), for example, has already improved access to health care for thousands of
children whose families did not qualify for other sources of insurance or who did not
receive health benefits through employers. SCHIP should be fully funded and expanded
to cover all uninsured children.
To the Governor and Executive Agencies of New York State:
 Prioritize Communities’ Health Care Needs in the Regulation of Services
The Governor must ensure that the Department of Health considers the public’s health
needs in decisions affecting hospitals. Obtaining a Certificate of Need – the regulatory
prerequisite for service changes – should be contingent on evidence that the changes
sought would reduce racial and economic health care inequality. In addition, the parts of
the Certificate of Need application that address issues of access and public need must
once again be reviewed and enforced.
 Collect and Analyze Data on Community Need and Equal Health Care Opportunity
The Department of Health should collect data and monitor for disparities in health care
access and quality on the basis of income, race, ethnicity, gender, primary language, and
immigration status, as required under federal civil rights laws. Collection of this information provides the foundation for addressing disparities in access to health care.
 Challenge Exclusionary and Discriminatory Practices
The Governor should encourage the New York State Attorney General’s Office to challenge systemic inequities in the health care system. The Attorney General possesses
broad authority under parens patrie standing – which provides states with the ability to
sue to protect the health of their residents. The Governor should also encourage the New
York State Division of Human Rights to initiate its own investigations, file its own complaints, and conduct studies in order to prevent and eliminate discrimination. The Governor should also consider establishing a task force to identify strategies for eliminating
health care disparities.
 Review and Increase Medicaid Rates
When Medicaid reimbursement rates are too low, health care providers have little incentive to serve individual Medicaid patients or whole communities that desperately need
care. The Governor should establish a task force to review the Medicaid reimbursement
system and increase reimbursement rates for crucial primary, prenatal and maternal
health care services. The Governor should also renegotiate the Health Care Reform Act,
and urge the Legislature to review health care spending and redistribute bad debt and
charity care funds based on facilities’ actual provision of services to ensure that the needs
of uninsured, underinsured and low-income New Yorkers are met.
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 Assess the Berger Commission’s Recommendations
The Governor should delay any implementation of the Berger Commission recommendations while the potential effects on community health care needs are assessed. In addition, the Governor should renegotiate the terms of the Federal-State Health Reform Partnership Medicaid Section 1115 Demonstration (“FSHRP”). The partnership’s current
conditions exert significant pressure on the State to cut Medicaid expenditures drastically
– primarily through a harmful reduction of hospitalizations and long-term care by Medicaid beneficiaries.
To New York City Officials:
 Enact Health Care Opportunity Planning
The City Council must turn its attention to the issue of health care planning to ensure that
communities’ health care needs are met. An effective plan should allow for public participation so that the diverse voices and perspectives of New Yorkers are included in the
process. In addition, the New York City Council should continue to allocate resources to
programs like asthma prevention, Child Health Clinics, and the Infant Mortality Reduction Initiative, as well as to other prenatal, primary and preventative health care services,
and new community health centers.
 Study New Solutions
Mayor Bloomberg should establish a commission to examine ways to ensure that all New
York City residents have equal access to health care, similar to the Commission on Economic Opportunity that he established earlier this year to study ways to help New Yorkers living in poverty.
 Invest in Primary Care
The New York City Health and Hospitals Corporation (HHC) should continue its investment in preventative care. HHC’s mission is to provide health care services for all New
Yorkers, regardless of their ability to pay. The City’s Department of Health and Mental
Hygiene should expand its focus and take steps to address health care disparities in addition to public health promotion.
 Investigate Unequal Opportunity
The Mayor should urge the New York City Commission on Human Rights to investigate
practices by hospital chains that appear to have a disparate impact on communities of
color, and initiate its own complaints where unlawful discriminatory practices appear to
be occurring. Similarly, Corporation Counsel for the City of New York should draw
upon its “authority to institute a civil action to enforce the City’s Human Rights Law so
as to supplement administrative means to prevent or remedy injury to the city.”
To the Federal Government:
 Amplify Civil Rights Enforcement
The federal government must considerably step up civil rights enforcement in the health
care sphere. The Department of Justice can initiate litigation on behalf of an agency, like
the U.S. Department of Health and Human Services (HHS), for a violation of Title VI of
the Civil Rights Act of 1964. And the HHS Office of Civil Rights has the power to initiate an investigation of a recipient of federal funds, like the New York State Department
of Health, and require the recipient to create a plan to remedy discrimination.
 Require a Health Care Opportunity Impact Statement
To ensure that federal funds for health care are distributed fairly and equitably, HHS
should require funding recipients, like the New York State Department of Health, to review how a potential policy will impact racial and ethnic communities before implementing the policy or program. HHS should require a disparate impact analysis as a substantive compliance condition, as opposed to a post-complaint enforcement response.
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 Revisit Medicaid Partnerships
The federal government must revisit the conditions attached to the Federal-State Health
Reform Partnership Medicaid Section 1115 Demonstration (“FSHRP”). The conditions
placed on the federal funds pressure the State to “save” money by downsizing or closing
hospitals that predominately serve Medicaid beneficiaries. Without health care planning,
these “savings” could have a significant negative impact on already underserved lowincome communities and communities of color. The conditions should be revised to provide specific financial incentives for the State to expand primary, prenatal, and ambulatory care and to improve the quality of hospital-based services.
To New York City Health Care Providers:
 Regularly assess the needs of the patient populations served, and provide culturally and
linguistically competent services for an increasingly diverse population.
 Design, implement, and evaluate cultural competency programs that eliminate cultural
and linguistic barriers to care that some racial and ethnic minority patients face.
 Collect data on the demographic make-up, race, ethnicity, gender, income, and language
skills of their patients, and provide information on health care access and quality along
these dimensions to state and federal agencies so that services can be better tailored to
meet patients’ needs.
 Eliminate other barriers to health care by providing sufficient transportation, shortening
wait times for appointments, scheduling appointment hours that are more convenient for
working families, and providing medical translators.
 Train health professionals in cross-cultural medicine to improve provider-patient communication and eliminate pervasive racial and ethnic disparities in medical care.
This report focuses on access to care, with an emphasis on time and distance to health care providers. But it is important to note that uniformly high quality of care is also essential. Too frequently, services and facilities in low-income communities and communities of color are underresourced and understaffed. And, despite the hard work and commitment of the vast majority of
health care professionals, poor people and people of color often receive inferior or disrespectful
treatment.
To All New Yorkers:
New Yorkers should begin to claim and insist upon their right to quality health care in far greater
numbers.
 Attend or organize town hall meetings and other public fora where health care decisions
are made or discussed.
 Write public officials to demand adequate and equal access for all.
 Challenge discriminatory or exclusionary practices through complaints to the New York
State or City Human Rights Commissions; the HHS Office of Civil Rights or other agencies.
 Support officials and health care providers who are doing their part to ensure quality
health care for all New Yorkers.
A more equitable and effective health care system would not only help to restore opportunity for
individuals and families who have been hampered by illness and poor health; it would reduce the
State’s overall health care costs, reduce the burden on the State’s fragile health care safety-net
infrastructure, and provide tangible benefits for the State’s economy. At the same time, it would
bring the State in alignment with state, city, federal, and international legal standards regarding
government’s responsibilities to ensure equitable treatment for all.
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II.

Introduction

New York is synonymous with opportunity in the American lexicon. Millions have
sought greater opportunity here, and New York City has long served as the literal and
symbolic gateway to the American dream.

But opportunity in New York is endangered as more and more residents find that health
care is too expensive, too far away, too inconvenient for working families, too insensitive
to language needs and cultural differences – in short, too far out of reach for too many.

These problems exist throughout the State, but are particularly striking in New York City,
where the population’s socioeconomic, racial, and ethnic diversity cast health care inequality in stark relief.

This report is prompted by the release of the recommendations of the New York State
Commission on Health Care Facilities in the 21st Century – known as the Berger Commission for its Chair, Stephen Berger. The Commission is poised to recommend a slate
of hospital closings and service reductions around the State, including in New York City.
Those recommendations will be implemented by the State Department of Health unless
the Governor or the Legislature rejects or changes them.1

As the Berger Commission releases its recommendations and the Governor and Legislature consider whether to accept, reject, or alter them, this report offers new and crucial
information. The report:
 Measures the availability of quality health care to all New York communities, in
the context of those communities’ actual health needs;
 Reviews the state, federal, and international laws that, together, guarantee New
Yorkers equal access to quality health care;
 Identifies the ways in which inadequate and unequal health care access violates
New Yorkers’ rights and harms all communities, as well as the ways in which fur-
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ther cuts recommended by the Berger Commission could significantly worsen
those conditions; and
 Offers viable policy solutions that will improve access to high quality, comprehensive care for all who live in New York.

Based on a thorough review of government data, public health research, and the experiences of New Yorkers, we find a dangerous and unlawful situation in many New York
communities. Many communities that have significant health care needs lack adequate
access to quality health care services. That trend is especially pronounced, and especially
harmful, in the case of care for new and expecting mothers, and primary care that can
prevent more serious illness. And the pattern of inadequate services and hospital closings
has consistently threatened the care of – or excluded completely from care – low-income
communities and communities of color in the highest proportions.

Examples of how New York State’s health care system fails its residents include:
 Central Brooklyn, where rates of illness are far above the city average, yet health
care resources are scarce and declining. For example, the diabetes rate in Central
Brooklyn is a third higher than the city rate and the rate of people living with
HIV/AIDS is 60% higher than the city rate.2 Yet few primary care providers
serve the area. And while the community’s population has increased over the past
forty years, the State has allowed the number of hospital beds to shrink by 40%
during this same period.3
 West Queens, where many pregnant women are at risk of receiving late or no prenatal care, and face a dearth of services. For example, in 2001 there were only
two OB/GYN providers practicing in the 11368 zip code in West Queens, yet a
total of 24,234 child-bearing age women lived in the zip code. Over 1 in 8 pregnant women (12.8%) in this community received little or no prenatal care between
2001 and 2003.4
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 South Bronx, where neighborhoods such as Highbridge and Morrisania are ranked
among the bottom ten city neighborhoods in regards to general health, rates of infectious diseases, and rates of chronic diseases. Over one-third (35%) of the
neighborhood’s residents do not consider themselves in good health, in contrast to
the city-wide rate of 19%. General hospitalization rates for the neighborhood are
65% higher than city-wide rates. Neighborhood admission rates for heart disease
are 40% higher than the city as a whole. And in 2001, rates of childhood asthma
hospitalization were also 40% higher than the city.5 Yet there is only one hospital
providing limited services in this neighborhood.

These trends underscore a broad pattern of inadequate and inequitable health care that
affects tens of thousands of New Yorkers, with devastating consequences for the State as
a whole. Providing for a equitable system that serves everyone will reduce the State’s
overall costs in the long run and result in a healthier populace.

These trends not only violate the law, but are contrary to New Yorkers’ values and beliefs. A recent poll conducted by The Opportunity Agenda and the Harvard School of
Pubic Health finds that New Yorkers see health care as a fundamental human right:
eighty-nine percent of people surveyed said that “everyone in New York has a right to
health care.”6 New Yorkers also reject the idea of a health care system that overlooks
those who need the most help. For example, almost 75% of those surveyed held the State
responsible for ensuring that racial or ethnic minorities and low-income New Yorkers
have an equal chance to access health care as wealthy people.7 And an overwhelming
number of New Yorkers believe that all levels of government – local, state, and federal –
are responsible for ensuring that everyone in New York gets the health care they need.8

New Yorkers’ values and beliefs are consistent with the legal obligations that govern
health care in New York State. The New York State Constitution recognizes a right to
health care for everyone in the State, as does an established body of international human
rights law. Further, federal, state, and New York City law guarantee equal access to
health care, irrespective of race, gender, income, neighborhood, and other aspects of who
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we are. Yet, as this report demonstrates, New York’s health care system concentrates
resources in more privileged communities and provides few incentives for health care
investment in low-income and predominantly minority communities.

Fortunately, New Yorkers need not tolerate an unfair health care system because effective, viable alternatives exist to improve the system that we currently have. A health care
system that provides coverage to everyone, emphasizes preventive and primary care, and
addresses the needs of diverse groups can improve the health of the State’s population
while corralling costs. It can do so by assessing the needs of different communities and
ensuring that resources are aligned with those needs. It can do so by building on existing
models of community-based health care service delivery that have proven effective in
expanding access and quality. And it can do so by recognizing that all residents of the
State have an equal right to quality health care. Among the report’s recommendations:
 Stop the Hospital Closure Process
New York State’s Department of Health should immediately stop approving hospital closures, downsizing, or other actions that will further erode New Yorkers’
access to care or will further exacerbate the significant racial inequality of access
that exists. Berger Commission recommendations that perpetuate current patterns
should be rejected.
 Assess Community Health Care Needs
New York City and State must begin analyzing health care data in a new way, in
order to identify neighborhoods where health care needs outpace available services, with particular attention to where racial and other patterns of inequality exist.
At the same time, public officials must better monitor the kind and quality of
services available in different communities, flagging service shortages and financial problems before they turn into crises. Finally the City and State must assess
the impact of past hospital closings and service reductions on the most vulnerable
New Yorkers in advance of all future decisions.
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 Health Care Opportunity Planning
New York City and State should immediately embark on a Health Care Opportunity Planning process that ensures that all communities have access to high quality, affordable care. An effective plan should include incentives, such as increased Medicaid reimbursement rates, for health care providers to serve lowincome communities. It should include new investments in preventative, primary,
and maternal health care services. And it should allow for public participation so
that the diverse voices and perspectives of New Yorkers are included in the planning process.

 Health Care Coverage for All
New York State must move swiftly to a system of universal health care coverage
for everyone in the State. An important outcome of universal coverage will be the
whittling away of economic disincentives for health care providers and institutions to serve low-income and currently uninsured communities. Should this occur, providers new to medically underserved communities should emulate the
work of community health centers, which have proven effective in providing a
medical home and cost-effective care to many who would otherwise face higher
risk for illness and premature death.

A more equitable and effective health care system would not only help to restore opportunity for individuals and families who have been hampered by illness and poor health; it
would reduce the State’s overall health care costs, reduce the burden on the State’s fragile
health care safety net infrastructure, and provide tangible benefits for the State’s economy. At the same time, it would bring the State in alignment with state, city, federal, and
international legal standards regarding government’s responsibilities to ensure equitable
treatment for all.
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III. The Stakes: Why Access to Quality Health Care Matters
Having health care resources available and accessible in one’s community is essential to
good health. All communities need access to health care services, including primary,
prenatal, emergency, nursing home and long-term care, and certain specialty services,
such as dialysis for patients with kidney disease. These services are provided in a range
of settings, including private physicians’ offices, community health centers, ambulatory
care facilities, hospitals, and nursing homes.

Not all communities, however, enjoy access to these kinds of services. In some instances, services are located too far away and are inaccessible for people who lack private
transportation or who, for medical reasons, cannot travel long distances to receive care.
In other cases, providers and health facilities may exist nearby, but do not accept uninsured patients or those with Medicaid, which tends to pay lower reimbursement rates than
private health insurance.9 And some do not provide services – such as interpretation and
translation – necessary for proper care, forcing patients to travel long distances to find the
services they need.

Having health care services and resources in the community is therefore necessary to ensure:
 Timeliness of care, particularly emergency care, as longer travel time to emergency rooms can increase the likelihood of poor outcomes among critically ill patients;
 Appropriate use of primary and preventive care services – studies show that if
these services are far away or difficult to reach, people are less likely to access
them; and
 Proper management of chronic conditions which require on-going, regular care.10
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Primary Care Services
Primary health care services, such as regular check-ups and non-emergency care, are crucial to maintaining good health and preventing illness. Additionally, primary care ensures that people enjoy full access to life opportunities. Without it, people risk complications from illness that reduce productivity and increase financial insecurity; most alarming, it can lead to early or premature death.

Primary care is based on a sustained relationship between a patient and his or her health
care provider or team of providers. Definitions of primary care encompass several key
elements including accessibility, comprehensiveness, and health management.11 The
modern vision of primary care is that of a “medical home” that integrates and implements
four vital functions including:
 First contact care – or the door on which the patient knocks to initiate help;
 Comprehensive care that addresses a full spectrum of preventative, acute, and
chronic health care needs;
 Longitudinal care that offers sustained relationships between patients and health
care providers; and
 A home base from which other accommodations such as specialists and other care
needs can be arranged.12

By investing in primary care, we can achieve striking improvements in the health of lowincome, minority, and medically underserved communities. In addition, many studies
show that adequate and comprehensive primary care can lead to significant savings in
overall health care costs, better health outcomes, and a considerable reduction in health
and health care disparities.13

Adequate and comprehensive primary care for all has many benefits. Through prevention, early diagnosis and treatment, and ongoing control and management of diseases, it
improves the quality of life for all. Proper management of common illnesses, such as
diabetes, asthma, and heart disease, through regular visits to primary care physicians can
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greatly reduce, and even eliminate, the possibility of complications and the need for
emergency medical attention and hospitalization.14

Primary care produces better health outcomes. It can:
 Reduce cancer and stroke mortality rates, infant mortality, and low birth weight;
 Decrease the need for prescriptions and diagnostic tests;
 Lower mortality rates for asthma, bronchitis, emphysema, cardiovascular disease,
and heart disease; and
 Lessen health differentials between rich and poor communities and improve
health care equity.15

Lack of comprehensive primary care is associated with increased economic costs and
negative health outcomes including:
 Use of emergency departments for conditions that could be managed efficiently
and effectively in a primary care setting;16
 Use of emergency departments as a usual source of sick care;17
 High rates of hospitalization for health conditions that could be effectively and efficiently managed in a primary care setting;18
 Unnecessary illness leading to loss of productivity and costly hospitalization;19
and
 Increased rates of poor health for communities that lack adequate primary care
services.20

Primary care can decrease the overall cost of care – in New York State alone, hundreds of
millions of tax dollars could be saved if adequate primary care were delivered to the underserved.
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Prenatal Care Services
Prenatal care is essential for the health and future opportunity of a mother and her child.
Adequate prenatal care increases the chances that women enjoy complication-free pregnancies and deliver healthy children. Yet, numerous studies find significant racial and
ethnic disparities in access to prenatal care.21 Furthermore, geographic and transportation
barriers pose problems for women already at risk of receiving inadequate or no care.22
These geographic barriers are likely to increase if the Berger Commission reduces safety
net hospitals and clinics.

Healthy pregnancy begins prior to conception; “preconception care” is crucial to the
health and well being of both child and mother throughout pregnancy.23 Late or inadequate prenatal care is defined as care first received at or later than 28 weeks gestation.24
While it is better to receive late care than none at all, studies suggest that women without
early prenatal care experience worse birth outcomes.25

Early and adequate prenatal care has several benefits, as it can:
 Improve birth outcomes by diagnosing a treatable condition or encouraging better
health habits;26
 Serve as an introduction to the health care system, allowing physicians to evaluate
non-obstetric conditions;27
 Link mothers to other needed social services;28
 Allow providers to speak with mothers regarding issues such as diet and nutrition;
immunizations; weight gain; abstention from smoking, drugs, and alcohol; benefits of breastfeeding; and injury and illness prevention;29
 Decrease rates of pregnancy complications;30 and
 Provide a cost-effective way of decreasing the incidence of preterm birth and low
birth weight – problems that are among the leading causes of infant mortality in
the United States.31

There are numerous barriers to receiving early and adequate prenatal care, many of which
disproportionately affect low-income, minority women. These include:
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 Transportation and geographic limitations consisting of insufficient transportation, prohibitive distances between the providers’ office and women’s
homes, and lack of subway and/or cab fare;32
 Financing and insurance issues, including the reluctance of some providers to
accept Medicaid clients;33
 Problems within the maternity care system, such as insufficient numbers of
provider sites, problems with securing appointments, long wait times for and
at appointments, clinic overcrowding, language barriers, and limited provider
hours;34
 Unplanned pregnancy;35
 Sanctions for poor health habits, such as drug and alcohol use, risky sexual
behavior, heavy smoking, and eating disorders;36
 Homelessness or prioritizing basic necessities, like food, over prenatal care;37
 Poor treatment in the system due to race, particularly for African Americans;38
and
 Lack of child care.39

Late or no prenatal care is associated with multiple negative pregnancy outcomes including:
 A 40% increase in the risk of neonatal death overall;40
 Low birth weight and postpartum complications;41 and
 Future health complications for infants and children.42
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The Role of Hospitals in Ensuring Adequate Health Care
Access to fully staffed and resourced hospitals is important to the health of New Yorkers
and the communities in which they live. The fair geographic distribution of these facilities based on community health needs is vital. Hospitals:
 Function as a primary source of emergency and specialty health care;
 Serve as anchors for other health care clinics and providers – in low-income
neighborhoods, private doctors’ offices are often located near hospitals, which
draw physicians to neighborhoods they might otherwise avoid;43 and
 Are sources of preventative care like check-ups, diagnostic testing, treatment of
conditions like diabetes or asthma, and other services that prevent manageable
conditions from turning into dangerous and expensive emergencies.
When community hospitals close, people must travel farther to access care. This imposes
significant burdens, particularly for the elderly, people with disabilities, and low-income
people who rely on public transportation.44 Distance affects the likelihood that a child
will regularly see a doctor: for each mile a child must travel to reach a hospital, there is a
3% decline in the probability of having had a check-up.45

An increase in distance to the nearest hospital is also associated with an increase in
deaths from heart attacks and unintentional injuries suffered in the home.46 A one-mile
increase in distance to a hospital results in a nearly 6.5% increase in the number of deaths
from heart attacks.47 According to the American Heart Association, “the survival probability after cardiac arrest decreases by 7 to 10% for every minute without treatment.”48
And a “one-mile increase in distance to the nearest hospital is associated with an 11 to
20% increase in the number of deaths from unintentional injures.”49

When hospitals close, affiliated clinics and doctors’ offices also leave – denying communities emergency and preventive care. Many New York State residents rely on clinics
affiliated with hospitals for care.50 In 2004, hospital clinics accounted for more than 15
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million outpatient visits in New York State.51 According to Alan Sager of the Boston
University School of Public Health, when hospitals close, it takes many patients months
or years to find new doctors; 30% simply stop receiving inpatient care.52

Hospitals are particularly crucial to the health of lower income people. In New York
City, 32% of the primary care physicians who see patients on Medicaid are based in hospitals.53 Without hospital-based primary care physicians, 95% of city zip codes would be
designated as either having a “serious shortage” of primary care physicians or as being
“stressed” under the federal Health Resources and Services Administration’s guidelines
for population to physician ratios.54 When hospitals close or downsize in a community,
the most vulnerable New Yorkers are hit the hardest.
Hospitals are essential to the health of the 1.67 million New York City residents55 and 2.2
million residents of New York State56 who have not yet mastered enough English to
communicate with doctors, administrators, and other health care providers. Federal and
state laws require hospitals to provide interpreter services where needed, and to post signs
in multiple languages.57 Although not all hospitals have taken steps to comply with these
laws, greater enforcement can ensure that New Yorkers have access to the language services they need. Individual providers and small clinics not affiliated with hospitals are not
under the same obligations.58 And hospitals are far more likely to have the economies of
scale necessary to serve a range of patients with limited English proficiency. Accordingly, recent immigrants and others with limited English skills are especially hard hit
when a hospital closes.

Furthermore, hospital closings impose significant burdens on people with disabilities
who, as a result of their disability, often require more health care than people without disabilities. People with mobility impairments, moreover, are significantly disadvantaged
by the closing of a local health facility, given the added burden of traveling to a more distant facility. Thus, hospital closings run a high risk of imposing a disparate impact on
people with disabilities.
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IV. The Law: New Yorkers’ Right to Quality Health Care
Equal access to health care for all New Yorkers – regardless of race, ethnicity, or income
– is a top priority for New Yorkers. An overwhelming majority of New Yorkers believe
that everyone in the State has a right to health care. And New Yorkers hold federal, state,
and local government responsible for enforcing that right.59

Equal access to quality health care is not just a good idea; it is the legal right of all New
Yorkers. The New York State Constitution guarantees effective systems to protect the
public’s health, and holds the New York State government responsible for establishing
and maintaining those systems. The State’s responsibility is greatest when it comes to
medically underserved communities.

The constitutional right to effective and equal health care is complemented by federal,
state, and municipal laws that, together, reinforce the right of equal access to quality care.
Medicaid laws ensure that care is available to all communities, whatever their economic
standing, and civil rights laws prohibit policies and practices that disadvantage communities based on race or disability.

International laws also make clear that access to health care is a fundamental human
right. The Universal Declaration of Human Rights, and the treaties and mechanisms that
give it substance, set out minimum protections and opportunities that all people should
expect from their government. They also provide guidance as to the State’s obligations
under its own Constitution and laws. Those principles reinforce the right of equal access
to quality care, and make clear that protecting the health of mothers and children is an
especially important obligation of our government.

We discuss these rights and responsibilities below and, in the Recommendations section,
offer practical approaches to fulfilling them for all New Yorkers.
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The Right to Health Care
Article XVII, Section 3 of the New York State Constitution provides that: “[t]he protection and promotion of the health of the inhabitants of the state are matters of public concern and provision therefor shall be made by the state and by such of its subdivisions, and
by such means as the legislature shall from time to time determine.”60 Access to quality
health care is essential to protecting and promoting the health of New Yorkers, and making “provisions” for public health requires the availability of health care. The lack of
primary care and hospital-based services in many New York neighborhoods undermines
the health of those communities and the people who live there.

The State Legislature has discretion in crafting the details of a system to protect and promote the public’s health,61 but that system must be effective in achieving its constitutional goal. Just as children in New York have an enforceable right to a sound basic public education under the state Constitution, New Yorkers have a right to basic health
care.62

The New York State government also has an affirmative constitutional duty to aid the
needy.63 Article XVII, Section 1 of the New York State Constitution mandates that “[t]he
aid, care and support of the needy are public concerns and shall be provided by the state
and by such of its subdivisions, and in such manner and by such means, as the legislature
from time to time may determine.”64
Although the State Legislature has some latitude in determining how to allocate funds,65
its obligation to ensure that needy New Yorkers receive care is clear and unavoidable.66
The State cannot deny assistance to New Yorkers whom it acknowledges to be in need,
nor erect burdensome hurdles unrelated to need that in effect deprive aid to those who
would otherwise be eligible.67
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State and Federal Medicaid Law
Enacted under Title XIX of the Social Security Act, Medicaid provides access to affordable and comprehensive health care for children and adults in low-income working families and for the elderly and people with disabilities to fill gaps in Medicare coverage.68
The program is a financial and regulatory partnership between the federal government
and the states designed to offer care to especially vulnerable people.

New York Medicaid law provides that “[m]edical assistance for needy persons is . . . a
matter of public concern and a necessity in promoting the public health and welfare and
for promoting the state’s goal of making available to everyone, regardless of . . . economic standing, uniform, high-quality medical care.”69 This provision bolsters the state
constitutional mandate to promote the public health and to serve the needy.

Federal Medicaid law requires New York to reimburse health care providers who treat
Medicaid recipients at a level sufficient to ensure that those patients and the general
population can have access to local care. Specifically, the statute requires states to “assure” that they will “provide such methods and procedures” related to reimbursement
rates for Medicaid service providers so that their payments are “consistent with efficiency, economy, and quality of care,” and that they are “sufficient to enlist enough providers so that care and services are available under the plan at least to the extent that such
care and services are available to the general population in the geographic area.”70

In enacting that Equal Access provision, Congress explained that Medicaid eligibility for
pregnant women, infants, and poor children would “not have [its] intended effect if physicians are not willing to treat Medicaid patients.”71 Congress further emphasized that
“without sufficient payment levels, it is simply unrealistic to expect physicians to participate in the [Medicaid] program.”72

The test for equal access is whether Medicaid recipients have the same amount of health
care services available to them as do people with public or private insurance in their geo-
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graphic area.73 Barriers to obtaining care, including time and distance to health care facilities, delays in obtaining appointments, and long waiting periods in providers’ offices,
are factors considered in determining whether a state has violated the Equal Access provision.74 In other words, Medicaid recipients in New York City and State have a right to
have the same medical services available to them as residents with private insurance or
Medicare.75

Federal law further provides that the State must set Medicaid reimbursement rates at “a
sufficient level to attract enough providers such that health care services are available to
[Medicaid recipients] at least to the extent that those services are available to the insured
population.”76 New York must consider “equal access, efficiency, economy, and quality
of care” when setting reimbursement rates,” and “cannot set rates solely on the basis of
the available budget.”77

Americans with Disabilities Act (ADA) and Section 504 of the Rehabilitation Act
The State’s health care system must meet the requirements of the Americans with
Disabilities Act (ADA) and Section 504 of the Rehabilitation Act.78

The U.S.

Department of Health and Human Services (HHS), Health Care Financing
Administration has given the states guidance entitled “Key Approaches to the Use of
Managed Care Systems for Persons with Special Health Care Needs,” in assessing the
adequacy of services in relation to the needs of specific populations, including children
with special health care needs, under the ADA. HHS notes that “[o]f fundamental
importance to any healthcare service delivery system is the ability of enrollees to access
appropriate services in a timely manner.” HHS further explains that “[i]ssues that impact
on access include . . . steps the State is taking to comply with relevant Federal statutes
regarding persons with disabilities (e.g., the [ADA]) when designing, implementing and
monitoring its care delivery systems.”79

International Human Rights Law
International human rights declarations and treaties make clear that New York State government must ensure equal access to quality health care. These laws provide guidance as
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to the meaning of the Public Health and Aid to the Needy provisions of the New York
State Constitution, described above.80
The Universal Declaration of Human Rights, which the United States helped to draft
more than half a century ago, recognizes the right of all people to health care.81 Specifically, Article 25 of the Universal Declaration establishes that “[e]veryone has the right to
a standard of living adequate for the health and well-being of himself and of his family,
including food, clothing, housing and medical care and necessary social services . . . and
the right to security in the event of unemployment, sickness, disability, widowhood, old
age . . . .”82 A right to medical care is an essential element of Article 25.83 In fact, the
framers of the Universal Declaration originally crafted it as a right of “access to medical
care,” but then modified the provision to include public health measures.84
The Universal Declaration is not a treaty but, rather, a formal recognition by the world’s
nations – including the United States – of the rights that we all hold, by virtue of our humanity. Adopted in 1948 after World War II, the horrors of the Holocaust, and the ravages of the Great Depression, the Declaration begins with the premise that “recognition
of the inherent dignity and of the equal and inalienable rights of all members of the human family is the foundation of freedom, justice and peace in the world.”85 While it is
not directly enforceable, its standards must inform the work of all governments and the
interpretation of each country’s laws. As one federal court noted, the Declaration is “an
authoritative statement of the international community. Thus, a Declaration [like the
UDHR] creates an expectation of adherence.”86
The International Covenant on Economic, Social and Cultural Rights (ICESCR), which
the United States signed in 1977, but has not ratified, elaborates on the meaning of the
Universal Declaration’s right to health provision.87 Recognizing “the right of everyone to
the enjoyment of the highest attainable standard of physical and mental health,” the
ICESCR requires that governments move toward the “creation of conditions which would
assure to all medical service and medical attention in the event of sickness.”88 Governments must respect the right to health, protect that right, and take steps to fulfill it. The
treaty requires governments to implement measures to make the rights in the treaty a real-
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ity over time, using the maximum available resources.89 Even though the United States
has not ratified the Covenant, it is nonetheless persuasive and can provide courts and
policymakers with guidance in interpreting provisions of domestic law.90
The U.N. Committee on Economic, Social and Cultural Rights, the body responsible for
interpreting the ICESCR, has set forth minimum core obligations under the treaty, including primary health care for the entire population.91 According to the Committee, a country party to the Covenant “in which any significant number of individuals is deprived . . .
of essential primary health care . . . is, prima facie, failing to discharge its obligations under the Covenant.”92 Governments that cite a lack of resources for failure to meet core
obligations “must demonstrate that every effort has been made to use all resources that
are at its disposition in an effort to satisfy, as a matter of priority, those minimum obligations.”93
Access to health care services for vulnerable or marginalized groups is essential.94 Specifically, the Committee has noted that “[f]unctioning public health and health-care facilities, goods and services, as well as programmes, have to be available in sufficient quantity within the State party.”95 The Committee emphasized the importance of physical accessibility, noting that “health facilities, goods and services must be within safe physical
reach for all sections of the population, especially vulnerable or marginalized groups,
such as ethnic minorities and indigenous populations, women, children, adolescents,
older persons, persons with disabilities and persons with HIV/AIDS.”96
The right to health care is also recognized in other international declarations, adopted at
conferences and summits in which the United States has participated. For example, the
American Declaration on the Rights and Duties of Man emphasizes that “[e]very person
has the right to the preservation of his health through . . . measures relating to medical
care, to the extent permitted by public and community resources.”97 And one of the ten
commitments set forth in the Copenhagen Declaration on Social Development – a product of the World Summit for Social Development in 1995 – is the goal of “the highest
attainable standard of physical and mental health, and the access of all to primary health
care, making in particular efforts to rectify inequalities relating to social conditions.”98
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Although, like the Universal Declaration, these declarations are not legally binding treaties, they represent an international consensus on how states should apply and interpret
domestic laws and treaties.99

The Right to Maternal Health Care
Federal, state, and city law reflect the importance of protecting and promoting the health
of mothers and their children. Federal courts have recognized an important governmental
interest in “preserving and protecting the health of the pregnant woman.”100 Under Federal Medicaid law, medical assistance to eligible pregnant women and children must include at least the following care and services: inpatient and outpatient hospital services;
family planning services; physician’s services; services furnished by a nurse-midwife;
and services furnished by a certified pediatric nurse practitioner.101

New York State law establishes a right to prenatal care for pregnant low-income women
under the Prenatal Care Assistance Program (PCAP). PCAP provides pregnancy care
and other health care services to women and teenagers who live in New York State. The
Medicaid Obstetrical and Maternal Services (MOMS) Program offers pregnancy services
in areas of the state where PCAP health centers are not located.102 And invoking “the
importance of this pre-natal care to the health of the fetus and the future health care of the
yet unborn child,” at least one court has pointed to the need for an even distribution of
PCAP services across the state.103

The New York State’s Human Rights Law (NYSHRL) also provides protections specific
to women and their access to health care. The statute recognizes and establishes as a civil
right, “[t]he opportunity to . . . use of places of public accommodation [including health
clinics and hospitals] . . . without discrimination because of sex or marital status.”104
Similarly, the New York City Human Rights Law (NYCHRL) prohibits hospitals, clinics,
and private health care providers from instituting policies that have the effect of providing inferior access or service based on gender, marital status, partnership status, or sexual
orientation.105

29

These principles are strongly reinforced by international human rights law. International
human rights law makes clear that our governments’ greatest obligations in the health
care realm arise in the case of expecting mothers, new mothers, and their children. These
principles establish a right to quality maternal and child health care, prenatal care, and
post-natal care.

The Universal Declaration of Human Rights provides that “[m]otherhood and childhood
are entitled to special care and assistance.”106 The American Declaration on the Rights
and Duties of Man has an analogous provision: “All women, during pregnancy and the
nursing period, and all children have the right to special protection, care, and aid.”107

In 1994, the UN Population Division produced the Cairo Program of Action, which protects the “right of access to appropriate health care services that will enable women to go
safely through pregnancy and childbirth and provide couples with the best chance of having a healthy infant.”108 The Cairo Program notes that governments should strive to
make reproductive health care available, defining it as including prenatal care, safe delivery, and post-natal care.109 It also recommends that governments extend reproductive
health care and child health services, including safe motherhood programs, to their most
vulnerable and underserved groups.110 Similarly, the 1995 Beijing Platform for Action
regarding Women and Health recommends that governments provide sexual and reproductive health care, giving particular attention to maternal and emergency obstetric
needs.111

The Committee on Economic, Social and Cultural Rights has explained that the right to
maternal, child, and reproductive health under the International Covenant on Economic,
Social and Cultural Rights “may be understood as requiring measures to improve child
and maternal health, sexual and reproductive health services, including access to . . . preand post-natal care . . . [and] emergency obstetric services.”112 The Committee has
stressed that “[r]eproductive health means that women have . . . access to appropriate
health care services that will . . . enable women to go safely through pregnancy and
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childbirth.”113 In upholding the right to health care, “[p]ublic health infrastructures
should provide for sexual and reproductive health services, including safe motherhood.”114

In 1999, the UN Committee on the Elimination of Discrimination Against Women stated
that prohibitive distance from health facilities constitutes a barrier that governments must
eliminate.115 The Committee also noted that it is the duty of parties to the Convention on
the Elimination of Discrimination Against Women – which the United States has signed,
but not ratified – to ensure women’s right to safe motherhood and emergency obstetric
services, which should be allocated the maximum extent of available resources.116

Finally, the right of all children to quality health care is addressed in the Convention on
the Rights of the Child (CRC).117 Under the CRC, governments must take steps to decrease infant and child mortality, provide health care for all children, and ensure pre- and
post-natal health care for mothers.118

Although the United States has not ratified the CRC, U.S. courts have often looked to the
Convention to interpret the obligations of state and federal governments under domestic
laws. Recently it was cited by the U.S. Supreme Court in the benchmark decision that
the execution of children under state laws violates the Cruel and Unusual Punishment
provision of the Eighth Amendment.119

In sum, state and federal law clearly obligates New York to ensure that all of its residents
have access to basic health care. It must ensure that time and distance to facilities do not
prevent communities from obtaining care. The laws require the State to distribute Medicaid funds at levels that ensure enough providers are available to the needy, and that the
poor have the same access as those with private insurance. New York’s Constitution and
laws make clear that ensuring care to the most vulnerable and underserved communities
must be among the State’s top priorities. These obligations are strongly reinforced by
international human rights principles that recognize a universal right to health care, an
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obligation to serve vulnerable groups, and a special responsibility to promote the health
of mothers and children.

The Right of Equal Opportunity in Health Care
Addressing racial inequality in access to health care is a top priority for New Yorkers.120
And New Yorkers hold the state, local, and federal government responsible for ensuring
access to health care for all – regardless of race, ethnicity, or national origin.121 The law
requires that state, federal, and municipal government take steps to ensure equal opportunity to access that care. In particular, the race of a person, racial character of a community, or limited English-language skills cannot be allowed to prevent people from obtaining care.

Federal Civil Rights Law
Title VI of the Civil Rights Act of 1964 prohibits racial discrimination by recipients of
federal financial assistance. Under Section 601 of Title VI, “[n]o person in the United
States shall on the ground of race, color, or national origin, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any program or
activity receiving Federal financial assistance.”122 The legislative history reveals that the
prohibition of discriminatory treatment in health care, both intentional and unintentional,
was a prominent consideration for the drafters of the law.123

The New York State Department of Health (DOH) is a “recipient of federal funds” and
must therefore comply with Title VI. In addition, virtually every hospital in New York
State accepts federal financial assistance in the form of Medicaid reimbursement and is
also bound, as are private physicians who treat patients on Medicaid or who receive other
federal funds.124

Federal Health and Human Services (HHS) regulations which implement Title VI prohibit policies or practices by federal fund recipients that, though not intentionally discriminatory, have a disparate impact on particular racial groups or communities that can-
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not be justified by practical necessities.125 Discrimination on the ground of race, color, or
national origin is prohibited, as are policies that have the effect of excluding people with
limited English proficiency.126 In particular, in determining the site or location of facilities, decisions that have “the effect of excluding individuals from, denying them the
benefits of, or subjecting them to discrimination” are prohibited.127

New York State Human Rights Law
Like Title VI, the New York State Human Rights Law requires the State to “act to assure
that every individual within this state is afforded an equal opportunity to enjoy a full and
productive life, and that the failure to provide such equal opportunity, whether because of
discrimination, prejudice, intolerance or inadequate education, training, housing or
health care not only threatens the rights and proper privileges of its inhabitants, but menaces the institutions and foundation of a free democratic state and threatens the peace,
order, health, safety and general welfare of the state and its inhabitants.”128

The law protects people from discrimination in places where the public is served, including doctors’ offices, hospitals, nursing homes, and clinics.129 Specifically, it prohibits
“any person, being the owner, lessee, proprietor, manager, superintendent, agent or employee of any place of public accommodation . . . because of the race, creed, color, national origin . . . of any person, directly or indirectly, to refuse, withhold from or deny to
such person any of the accommodations, advantages, facilities or privileges thereof.”130
New York City and Human Rights Law
New York City Human Rights Law (NYCHRL) similarly prohibits practices by hospitals,
clinics, and private providers that result in inferior access or service based on race, color,
or national origin.131 It provides that “a policy or practice or group of policies or practices demonstrated to result in a disparate impact shall be unlawful where the [New York
City Human Rights Commission] or such person who may bring an action produces substantial evidence that an alternative policy or practice with less disparate impact is available to the covered entity and the covered entity fails to prove that such alternative policy
or practice would not serve the covered entity as well.”132 Private and public corpora-
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tions – including private and public hospitals – are subject to both the City and State Human Rights Laws, as well as to Title VI.133
International Human Rights Law
The United States has signed and ratified both the International Covenant on Civil and
Political Rights (ICCPR) and the International Convention on the Elimination of All
Forms of Racial Discrimination (CERD). Our country has committed itself to take affirmative steps to guarantee the equal enjoyment of rights to all racial groups and individuals.134 Under the U.S. Constitution, these treaties are part of the “supreme Law of
the Land,” binding on the “Judges in every State.”135

Implementation of these treaties and their principles is the responsibility of federal, state,
and local government.136 Although the treaties are “non-self-executing” – meaning that
they cannot be directly enforced in U.S. courts137 – they impose concrete obligations on
New York State and its subdivisions. Ratified treaties have “a legal status equivalent to
enacted federal statutes. As such, they prevail over previously enacted federal law (to the
extent of any conflict) and over any inconsistent state or local law.”138 Moreover, the
U.S. Supreme Court has increasingly called upon these and other treaties to interpret
government obligations under domestic laws,139 asserting that international law and opinion have informed U.S. law since the Declaration of Independence.140
The Convention on the Elimination of All Forms of Racial Discrimination is based on the
principle that “the existence of racial barriers is repugnant to the ideals of any human society.”141 The treaty obligates the United States, as well as its states and subdivisions, to
eliminate racial discrimination and promote equality in the enjoyment of particular rights,
including the right to public health and medical care.142
CERD protects against both intentional discrimination and unintentional discrimination –
facially neutral acts that have a disparate impact on racial minorities. Specifically, CERD
prohibits “any distinction, exclusion, restriction or preference based on race, colour, descent, or national or ethnic origin which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of human rights and fun-
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damental freedoms in the political, economic, social, cultural or any other field of public
life.”143 The Convention also provides that governments must nullify any law or practice
that has “the effect of creating or perpetuating racial discrimination.”144
In assessing whether a government’s actions violate CERD, the Committee on the Elimination of Racial Discrimination – the enforcement body for CERD – looks “to see
whether that action has an unjustifiable disparate impact upon a group distinguished by
race, colour, descent, or national or ethnic origin.”145

In its Concluding Observations on the CERD compliance report submitted by the United
States in 2000, the Committee stressed its concern about persistent disparities in access to
private and public health care, recommending that the United States remedy the problem.146 Specifically, the Committee recommended that the United States “take all appropriate measures to review existing legislation and federal, state and local policies to ensure effective protection against any form of racial discrimination and any unjustifiably
disparate impact.”147 The Committee noted “the numerous laws, institutions and measures designed to eradicate racial discrimination affecting the equal enjoyment of economic, social and cultural rights” in the United States, but expressed concern “about persistent [racial] disparities in the enjoyment of, in particular, . . . access to public and private health care.”148
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V.

Findings: Evidence of Inadequate and
Unequal Health Care in New York

Health care resources are inequitably distributed across New York communities, with
some communities facing wholly inadequate access to health care services. As discussed
below, many neighborhoods that have the highest health care needs – disproportionately,
communities of color and low-income communities – also have the fewest health care
resources. These patterns clearly violate the city, state, federal, and international laws
that protect the right to health care.

All neighborhoods need not have exactly the same health care resources in order to satisfy the right to health care. Nor must every neighborhood contain the full range of
health care services in order to keep New Yorkers healthy. Rather the State must distribute health care resources in ways that are responsive to the health care needs and resources of different communities, and that do not perpetuate unequal access to care based
on race, ethnicity, or income. Our research demonstrates that New York State has fallen
far short of that standard. This section documents the detrimental and unlawful misalignment of health care resources and community needs in New York.

Violations of the Right to Health Care
As described above, New York State has a legal obligation to provide access to quality
health care for all of its residents. Our research, and the experience of thousands of New
Yorkers, makes clear that the current maldistribution of primary care services and
hospital-based health care in New York violates city, state, federal, and international
laws.

Any further cuts to health care services in underserved communities would

exacerbate the illegality.
Primary Care Services
Many communities across New York State are medically underserved. The U.S. Department of Health and Human Services’ Health Resources and Services Administration
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(HRSA) designates areas as medically underserved based on both the availability of primary care physicians and the health needs of communities – specifically, infant mortality
rates in the community, as well as income and age of the residents.149 In 2001, an estimated 1.8 million New York State residents were medically underserved.150
HRSA has also designated many parts of New York State as Health Professional Shortage Areas. The federal government recommends a minimum of one primary care physician per 3,500 people, and no more than 3,000 people per primary care physician in areas
with high needs.151 Yet, approximately 3.6 million people in New York State lived in
these Health Professional Shortage Areas in 2001.152 Between 2001 and 2005, the number increased by 13.23%.153

As it is – without further cuts – nearly 60% of New York City’s zip codes have an inadequate supply of primary care physicians willing to see Medicaid patients.154 Those doctors who are present disproportionately give care to those with private insurance. A 2006
report by the Primary Care Development Corporation, in partnership with the New York
City Health and Hospitals Corporation,155 explains that “[a]lthough 39% of New York
City’s residents are enrolled in Medicaid, they have access to just 25% of the primary
care physicians based in the City.”156

In New York City, nearly 2 million people – or about one in four residents – do not have
a regular doctor, according to the New York City Department of Health and Mental Hygiene.157 And more than half a million New York City residents reported needing but not
receiving medical care in a twelve month period in 2002-2003.158

The U.S. Department of Health and Human Services’ Health Resources and Services
Administration has designated 13 geographic areas in New York City – Port Richmond
and St. George in Staten Island; Long Island City and South Jamaica in Queens; Washington Heights-Inwood and West Central Harlem in Manhattan; Williamsburg, East New
York, Crown Heights, Bushwick and Bedford-Stuyvesant in Brooklyn; and Hunts
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Point/Mott Haven and Highbridge in the Bronx – as health care professional shortage areas.159

As in many other U.S. cities, primary care services in New York City are
disproportionately clustered in higher income communities, while low-income
communities and communities of color have shortages.

The map on page 39 shows the extent to which many New York City communities are
denied access to primary care physicians, as well as the starkly unequal barriers to access
facing different neighborhoods and income groups. It displays the distribution of primary
care providers in New York City in relation to the percentage of low-income people –
people living at 200% of poverty and below in each of the City’s zip codes.160

The shortage of health care in low-income areas is not surprising, since low-income
residents have the least resources to attract providers.

But disturbingly, these

communities all too often have the greatest need for primary care services even as they
face significant challenges in accessing needed care. As we have seen, these challenges
include: long travel times, reliance on public transportation, and for the seriously ill,
inability to travel at all.

Not surprisingly, these barriers significantly reduce the

likelihood that people will receive the care that they need.

38

39

Primary health care services, such as regular check-ups and non-emergency care, are
crucial to keeping people healthy and preventing illness. Proper management of common
illnesses – such as diabetes, asthma, and heart disease – through regular visits to quality
primary care physicians can greatly reduce, and even eliminate, the possibility of
complications and the need for emergency medical attention and hospitalization.161
High-quality primary care can also lower mortality rates for asthma, bronchitis,
emphysema, cardiovascular disease, and heart disease and decrease the overall cost of
care by preventing hospitalization.162

As shown in the map on page 41, areas with the fewest primary care physicians have the
highest rates of common, preventable illnesses – such as diabetes, asthma, and heart
disease, known as ambulatory care sensitive (ACS) conditions. ACS conditions can be
prevented and treated through regular disease management and primary care, and those
who do not receive it are at greater risk of developing health complications that are more
difficult and expensive to treat. Yet for patients who live in low-income communities
that face a dearth of primary care providers, regular care becomes much more difficult to
access. Perversely, patients with ACS conditions are more likely to be found in such
communities. In other words, the communities with the greatest health care needs have
the least access to primary care physicians.
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A comparison of two New York City zip codes illustrates the unfair health challenges
facing many of the City’s neighborhoods. Zip code 10035 in East Harlem has major
health care needs and is located in a neighborhood facing similar health problems. Its
ACS rates are far higher than the city-wide average. Thirteen percent of the zip code has
diabetes, for example, as compared to the 9% city-wide rate.163 But, stunningly, there are
only six primary care physicians for every 10,000 residents.164 Nearly three in ten (29%)
do not have a personal doctor, versus 24% of the City as a whole. And 22% of East
Harlem residents use an Emergency Department when sick or in need of health advice as
compared to 8% of New York City’s population.165

In contrast, zip code 10021 in Manhattan’s Upper East Side presents a much healthier
picture. ACS conditions are far less frequent – for example, only 3% have diabetes, in
comparison to 9% of the City. Yet there are 67 primary care physicians for every 10,000
people in this zip code – a rate that is more than ten times that of zip code 10035 in East
Harlem.166 The maps and comparison show that while a few of the City’s neighborhoods
enjoy access to quality health care, East Harlem suffers despite far greater need.

The comparison further shows that communities with a greater primary care presence
tend to enjoy better health than communities with primary health care shortages – the
health of a community suffers when the community lacks sufficient health care
resources.167

This drastic and unequal lack of primary care services denies New Yorkers the right to
health care and, as we have seen, violates the law. Over 1.8 million of residents are
medically underserved and some 3.6 million live in areas with an inadequate number of
health professionals. State and federal Medicaid law require reimbursement rates that
attract health care providers “at least to the extent that such care and services are available to the general population in the geographic area.”168 Yet in more than half of New
York City’s communities, there is a shortage of primary care providers serving Medicaid
recipients. Despite the illegality, reports about the Berger Commission’s recommenda-
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tions are ominous. If enacted, they will exacerbate those violations, worsening care, as
well as health outcomes, for even more New Yorkers.

Hospital-Based Services
New York City is home to some of the nation’s finest hospitals. But many New Yorkers
find that these health care facilities are out of reach, both geographically and financially.
Our research finds that many New York communities have shortages of hospital-based
services, including much-needed emergency services such as acute heart attack care. A
person having an acute heart attack in Queens should not have to travel to a hospital in
Manhattan for treatment. But as the doctors from Mary Immaculate Hospital describe
below, patients often do have to travel outside of their borough for emergency care. Nor
should people on the North Shore of Staten Island have to travel over an hour on buses to
reach a hospital, but many do.

As shown in the maps on pages 44 and 45, over the past 40 years, hospitals in New York
City have closed at much higher rates in medically underserved areas and areas with high
rates of poverty. In New York City, 32% of the primary care physicians who see patients
on Medicaid are based in hospitals. Without these physicians, 95% of city zip codes
would be designated as either having a “serious shortage” of primary care physicians or
as being “stressed” under the federal Health Resources and Services Administration’s
(HRSA) guidelines.169
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Central Brooklyn provides a powerful example. Over 1 in 4 (31%) people in Central
Brooklyn live in poverty and rates for diabetes and HIV/AIDS, among other illnesses, are
far above the city average. The diabetes rate is a third higher than the city rate and the
rate of people living with HIV/AIDS is 60% higher.170 The community’s population has
increased over the past forty years, but the State has allowed the number of hospital beds
to shrink by 40%.171 As a result, hospital beds in central Brooklyn have gone from
approximately 6,500 in 1960 to just over 4,000 in 2000, as shown in the graph below.

Source: Alan Sager, Boston University School of Public Health 172

Closures and cuts since 2000 have further reduced hospital-based services in Central
Brooklyn. The closure of St. Mary’s Hospital – and with it the loss of 241 hospital beds
and an emergency room – increases problems for the 30,000 people in the neighborhood
who went without necessary health care in 2002-2003.173
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Across the State, millions of New Yorkers do not have access to adequate health care.174
Although the State’s Certificate of Need process requires the Department of Health to
consider public need in approving health care service changes and construction of new
hospitals and clinics affiliated with hospitals, it has repeatedly failed to do so.175 If not
blocked, the Berger Commission’s recommendations may exacerbate the shortage of
health care, leaving New Yorkers with even fewer resources and worse health outcomes.

A Growing Crisis on Staten Island
Staten Island is the fastest growing county in New York State, but it has
only two full-service hospitals.176 As Ilyssa DeCasperis, a Labor Representative with the New York State Nurses Association, asked at a public
hearing in February 2006: “How can a borough that is growing at a
double-digit rate lose healthcare facilities?”177
DeCasperis emphasized that further cuts to health care facilities on
Staten Island will have “a huge impact on the users of health care – and
that’s all of us.”178 She explained that nurses on Staten Island “are already struggling to cope with an ever-increasing caseload and . . . patients waiting in emergency departments because there are no beds on
the units.”179
DeCasperis described transportation hurdles to accessing care: “We
should not have to travel off-island to be seen by a provider. We should
not have to wait 7 hours in an emergency room in Manhattan or Brooklyn. We need quality healthcare that is accessible to all residents here.
Public transportation is not as convenient as in other parts of the city.
In this regard, it’s like a rural community, where a car is almost essential.”180
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Violations of the Right to Maternal Health Care
Across the City, mothers and their children in many communities are experiencing stark
shortages in pre- and post-natal care and obstetric services, in violation of the city, state,
federal, and international law. If the Berger Commission does not remedy the situation,
or if its recommendations make the situation worse, they must be rejected. New York
State must also take steps to ensure that state policies and decisions, like Department of
Health’s Certificate of Need decisions and closure plan approvals, protect and promote
the public’s health needs.

“HURRICANE KATRINA IN OUR MIDST” IN
CENTRAL BROOKLYN
Pregnant women and women with infant children in New York City have
been hard hit by hospital downsizing and closures over the past several
years. When Interfaith Hospital in Brooklyn closed its maternity ward at
the end of 2004, many pregnant women were left stranded without notice.
As Ngozi Moses, Executive Director of the Brooklyn Perinatal Network, explained, confronting the chained doors of the maternity ward was the first
many women knew of the closing.181

Lawrence Ubakanma, senior case manager at the Brooklyn Perinatal Network, worked with a woman who began receiving prenatal care at Interfaith Hospital in Brooklyn when she was six weeks pregnant. By the time
she was three months pregnant, Interfaith had cut its maternity services.
Because of asthma and other health problems, she had a high risk pregnancy – but the hospital apparently gave her no referral. Homeless, for
three months, she went without prenatal care. Finally in her sixth month of
pregnancy, Mr. Ubakanma located her and helped her navigate the compli-
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cated system of finding new prenatal care. He contacted Long Island College Hospital, arranged an appointment, and gave her subway fare. She
was lucky to have encountered Mr. Ubakanma, but many in the community
do not fare as well.

Seeking care is especially complicated for pregnant mothers who already
have children and have to juggle prenatal care appointments with school
attendance logistics. Moreover, for pregnant mothers with infants in tow, it
is difficult to travel. From Bedford-Stuyvesant, it can take over thirty minutes by subway or fifty minutes by bus to reach Long Island College Hospital. Interfaith Hospital’s maternity ward, on the other hand, was located in
the community – at most a short bus ride away.182

Mr. Ubakanma noted that closure of several centers for Women, Infants,
and Children (WIC) in Brooklyn over the past year had a similarly disturbing effect on mothers’ ability to care for their infants and children.183 The
federal WIC program serves low-income pregnant women and mothers of
children under five years of age, providing them with food security, nutritional information, and vouchers for milk, eggs, cereal, and infant formula.184

In February 2006, the Lyndon B. Johnson Health Complex, which contained a WIC center in Bedford-Stuyvesant that provided about 1,800
women and children with vouchers for food, closed.185 LBJ’s management
did not notify the community, and WIC participants learned of the closure
only when they arrived at the site.186 A few hundred women found their
way to WIC centers run by Interfaith Hospital,187 but advocates expressed
concern that over 1,000 women appeared to have fallen through the cracks
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– no one seemed to know whether they had found new WIC centers or
not.188

Then in April 2006, Interfaith announced that it intended to close all five of
its own WIC centers because it could no longer use them to funnel clients to
the hospital after the closure of its maternity ward. In response to community pressure, three of the five WIC centers remained open, though operated by different providers. But two centers still closed. Women like Kiara
Green, who first went to the LBJ center and then transferred to one of Interfaith’s, were left stranded. 189 As Jackie Williams, former director of the
WIC program at Kings County, noted, “[t]he hardship and inconvenience
of traveling forces many people out.”190

Both Ms. Williams and Ms. Moses draw an analogy between the closure of
the WIC centers and Hurricane Katrina. Ms. Williams termed the WIC
closures a “Katrina in our midst.” 191 And Ms. Moses called the closures
“an administrative Katrina,” which built on the pattern of cuts to services
for women and children in the neighborhood, including downsizing of maternity wards in Brooklyn and in 2005, the closure of St. Mary’s Hospital
which handled over 1000 deliveries per year.192

For pregnant women, in particular, distance to health services can determine the health of
mothers and their children. In a study of new mothers in New York City, transportation
problems and distance of providers from a woman’s home were among the most commonly cited barriers to prenatal care for poor women.193 In a survey of inner-city mothers, 26% of women listed transportation as a barrier to care.194
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In New York City, many low-income women and families lack access to quality prenatal
care in their communities. The maps displayed on pages 52 and 53 show that the availability of obstetric and gynecologic (OB/GYN) physicians varies considerably across the
five boroughs. On average, low-income communities and communities of color have the
fewest OB/GYN providers. While this is no surprise – health care providers are generally more plentiful in communities where people have private health insurance and can
afford out-of-pocket costs – the consequences of this imbalance can be profound.

As shown by the map on page 54, women in neighborhoods with the lowest density of
OB/GYN providers often have the highest rates of late or no prenatal care. For example,
in 2001 there were only 2 OB/GYN providers practicing in the 11368 zip code in West
Queens, yet a total of 24,234 child-bearing age women lived in the zip code. Over 1 in 8
pregnant women (12.8%) in this community received late or no prenatal care between
2001 and 2003.195 In contrast, women in zip code 10021 (located in Manhattan’s Upper
East Side) had 143 OB/GYN physicians for 27,839 women of child-bearing age in their
community. Only about 1% of pregnant women in this community received late or no
prenatal care and the infant mortality rate was almost half that of the City as a whole.196
No one suggests that pregnant women should not have to travel outside of their zip code
for prenatal care. But the farther a woman must travel for prenatal care – particularly if
she is low income, juggling family and work demands, and faces transportation barriers –
the less likely she is to receive the care she and her baby need.

The maps show a shortage of OB/GYN providers in low-income areas, despite significant
need for services in those neighborhoods. In fact, as shown in the map on page 54, pregnant women in neighborhoods with the lowest density of OB/GYN providers often have
the highest rates of late or no prenatal care.
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PREGNANT WOMEN FACE BARRIERS TO CARE IN
SOUTHEAST QUEENS
In Southeast Queens, the fragmentation of health care for women and their
children is challenging for both patients and their doctors. Dr. Luella Toni
Lewis, a Family Practice physician at St. Dominic’s Family Practice Clinic,
stated that since Mary Immaculate Hospital closed its maternity and pediatric wards, it had become far more difficult for her pregnant patients to
receive certain prenatal evaluations, which the clinic could not administer.
Dr. Lewis added that while MIH’s clinics still offer excellent outpatient
prenatal care, if patients need to be evaluated in a hospital setting – for
emergencies or early labor, for example – their options are limited. And,
although St. John’s Hospital is not far from MIH, Dr. Lewis’s patients –
most of whom do not have cars – now have to take two buses or two subways for prenatal evaluations.

While St. John’s offers certain neonatal services, including a neonatologist,
the hospital does not have a neonatal intensive care unit. As a result, when
a delivery is complicated or a baby needs specialized care, St. John’s sends
the baby to Long Island Jewish Hospital. Dr. Lewis recalled a mother still
stitched from her Caesarian section, who checked out of the hospital and
took the Long Island Railroad to Long Island Jewish to see her newborn.
Dr. Lewis explained that in an area with many high-risk pregnancies, it is
important for women to have access to a hospital that does not need to
move young patients so far from their homes for intensive care.
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Dr. Lewis stated that with the service cuts at MIH her patients often have to
travel to multiple places to get the care they need, which leads many to miss
appointments. Especially for pregnant women and women with children,
Dr. Lewis explained, transportation problems and increased distance to
services results in failure to get necessary care.197

Sharon Rumley, Executive Director of the Queens Comprehensive Perinatal Council (QCPC), echoed Dr. Lewis’s concerns about the shortage in
Southeast Queens. Ms. Rumley stated that the cuts to Mary Immaculate
Hospital’s maternity and perinatal services have prevented many women
from receiving prenatal care, noting that, by public transportation, Jamaica
Hospital Medical Center, Queens Hospital Center, and Long Island Jewish
are not readily accessible.198

As case coordinator Kim Nixon of QCPC explained, “if a hospital were to
close in [Southeast Queens] it would be a major problem, especially . . . for
people who use the emergency room as their medical home.” Ms. Nixon
added that without case coordinators to assist them with navigating the system, it is often difficult for mothers with small children to find other
sources of health care.

Pamela Davis, Deputy Director of QCPC, corroborated Kim Nixon’s perceptions, emphasizing that if hospitals were closed or services were cut in
Southeast Queens it would lead to “overloading at the remaining hospitals.”
She explained that people needed hospitals like Mary Immaculate Hospital
in their neighborhood, because they could walk to them and receive care
quickly. She added that there was already a serious shortage of services for
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women and children in Queens, pointing to the Rockaway peninsula with
only one WIC center located at Joseph P. Addabbo Family Health Center
and one hospital – St. John’s Episcopal – which provides prenatal, labor,
delivery, and maternity services.199

As shown in the map on page 59, low-income communities and communities of color
also have a high percentage of babies born with low birth weight. While risk for low
birth weight is caused by many complex factors – including social and economic deprivation, maternal poor health and nutrition, and the mother’s age – access to good prenatal
care and hospital-based delivery services can improve birth outcomes.200 Yet sadly, poor
and minority neighborhoods often lack these services.

The denial of access to care is also exemplified by zip code 11692 in Rockaway, Queens,
where almost half of the population is low income201 and over 70% of the population is
African American.202 The neighborhood has no maternity beds and in zip code 11692,
there are only 2.75 OB/GYN providers per 10,000 women of reproductive age. 203 It is
therefore not surprising that 13.5% of the women there received late or no prenatal care in
2001-2003 and nearly10% of babies born in that same time were low birth weight.204

Other communities face similar problems. More than a quarter million women live in
central Brooklyn, but, distressingly, there are only 104 obstetric beds in the entire neighborhood.205
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INADEQUATE PEDIATRIC SERVICES IN QUEENS
Shamika, a participant in QCPC’s Downstate Healthy Start program, described
the challenges she faced in obtaining health care services for her infant son on the
Rockaway peninsula. Shamika has two young boys, ages one and two, as well as
three older children – ages 12, 9, and 5. When her youngest child was eight
months old, the entire family developed strep throat. She suspected that the
youngest had gotten strep as well and took him to nearby St. John’s Episcopal to
have him checked out. The hospital sent him home, but Shamika noticed that his
feet were swollen, so she took him to Peninsula Hospital. Peninsula Hospital admitted him, but his condition worsened. When his breathing became shallow,
Peninsula transferred him to Long Island Jewish Hospital. He had kidney and
lung failure, and was in a coma for a month and a half. When he came out of the
coma, LIJ sent him to Westchester County for rehabilitation for two months.

It took Shamika three hours each way on public transportation to visit her son at
LIJ and in Westchester. With her two year old in tow, the trip was so exhausting
that she was not always able to go every day. Her son is now home and recovering, but she still has to take him to follow up appointments on Long Island and in
Westchester County. Shamika’s experiences make clear the need for more quality health care on the Rockaway peninsula and in other parts of Queens.206
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Women who receive late or no prenatal care often have high-risk pregnancies and therefore have an even greater need than other women for maternity beds at hospitals. The
map on page 60 reveals that many women in Central Brooklyn are in this position. Birthing centers and midwives often cannot handle high-risk pregnancies.

Hospitals are

needed to safeguard against emergencies. Yet two community hospitals (Interfaith and
St. Mary’s Brooklyn) have completely eliminated maternity beds in the last five years.

The graph below shows that as the percentage of women in a neighborhood who receive
late or no prenatal care declines, the rate of OB/GYN providers generally increases.
While this relationship is not causal, it illustrates the mismatch of health care resources
relative to community needs.207
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The current state of care jeopardizes the health of New York mothers and their children,
and violates the law. Moreover, any downsizing, closures, or service changes that further
diminish prenatal or postnatal care will compound those violations and further threaten
New Yorkers’ health.

Violation of the Right of Equal Opportunity in Health Care
State policies and decisions, like Department of Health Certificate of Need decisions, as
well as individual hospital and clinic closings, have created racially unequal opportunities
to access care, in violation of Title VI of the Civil Rights Act of 1964,208 New York City
and State human rights law, and international human rights law. The State has a clear
legal obligation to correct these starkly unequal health care opportunities and to ensure
that any further cuts to primary care services, hospital closings, or downsizing do not exacerbate these trends.209

New York’s health care resources are racially unequal in their availability and quality.
Hospital-based services and primary care services are disproportionately less available in
New York City’s communities of color than in predominantly white communities. This
inequitable distribution of resources harms minority communities where many cannot
access services in other parts of the City.

Primary Care Services
The maps on pages 64-66 display the distribution of primary care providers in New York
City in relation to racial composition of communities. Areas with high concentrations of
African Americans, Latinos, and Asian Americans are often most likely to have serious
shortages of primary care physicians.

For example, in zip code 10035 in East Harlem there are about six primary care doctors
for every 10,000 people, which is similar to the density of primary care providers in the
neighborhood as a whole. The neighborhood’s 108,000 residents are overwhelmingly
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people of color, including approximately 55% Hispanic, 33% African American, and 6%
Asian American residents. This means that a large proportion of minority residents must
either travel to other neighborhoods for care or not receive any. Given other barriers,
including inadequate access to health insurance, cultural and language barriers, and
increased time and distance to care, many are likely to go without care. Tragically,
however, health care needs in this community are high. Its residents have some of the
highest rates of ACS conditions, such as diabetes, in New York City – an average rate of
2007 per 100,000 residents annually.210

On the other hand, residents of zip code 10021 on the Upper East Side have 67 primary
care physicians for every 10,000 people. Yet the demographic composition of this
neighborhood stands in sharp contrast to other New York City communities. Over four
in five residents or 82% are white; only 6% are Hispanic, 6% are Asian American, and
3% are African American. Strikingly, this particular zip code also has some of the lowest
health care needs in the city; the rate of ACS conditions is 269 per 100,000 people.211

Highbridge and Morrisania – located in the Bronx – is yet another example of a community that has significant health needs but lacks adequate health services. Residents of the
neighborhood are almost entirely people of color – 57% are Hispanic, 38% are African
American, 1% are Asian American or Pacific Islander American, and 1% are white. Additionally, three out of ten residents were born outside of the United States; the Dominican Republic, Honduras, and Jamaica are the top three countries of origin. Highbridge
and Morrisania residents are also disproportionately poor – 42% of its residents live at or
below the poverty level, relative to 21% of the New York City population.212

63

64

65

66

Highbridge and Morrisania is ranked as one of the bottom ten New York City neighborhoods in regards to general health, rates of infectious diseases, and rates of chronic diseases. Over one-third (35%) of the neighborhood’s residents do not consider themselves
in good health, in contrast to the city-wide rate of 19%. General hospitalization rates for
the neighborhood are 65% higher than city-wide rates. Heart disease is the leading cause
of adult hospitalization among Highbridge and Morrisania residents. Neighborhood admission rates for heart disease are 40% higher than the city as a whole. And in 2001,
rates of childhood asthma hospitalization were also higher than the city-wide rates – 10%
versus 6%.213

Taking a closer look within the neighborhood, zip code 10456 shows a clear disparity
between health need and health services. This highly impoverished area – 69.5% of its
residents live under 200% poverty – has severely limited health services. Regarding prenatal care, there are zero OB/GYN providers and zero maternity beds for 19,103 women
of reproductive age. 8.4% of women in this area receive late or no prenatal care.214

The rate of annual ambulatory care sensitive condition admissions are also high – 2061
per 100,000 people. Reports stress that ACS admission rates can easily be reduced
through preventative and primary care,215 however, this zip code only has 1 primary care
provider per 3,843 residents.216 Proximity to primary care services is especially important in the context of asthma attacks.217 Studies show that children with chronic asthma
in urban, disadvantaged, minority populations make significantly more scheduled visits
for asthma care when there is a high accessibility of primary care services.218

Although there is one hospital within this zip code – Bronx-Lebanon Hospital Center,
Fulton Division, the beds within it are devoted to alcohol detoxification (14 beds), alcohol rehabilitation (30 beds), drug detoxification (22 beds), and psychiatric/mental patients
(98 beds). While these services are important to the overall health of a community, there
are no prenatal or OB/GYN services and limited primary and preventative care services
within this hospital.219
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Department of Health and Human Services regulations implemented under Title VI of the
Civil Rights Act make clear that in determining the site or location of facilities, such as
hospitals, clinics, and doctors’ offices, 220 the State or any other recipient of federal funds
may not make decisions that have “the effect of excluding individuals from, denying
them the benefits of, or subjecting them to discrimination.”221 And yet years of decisions
by the Department of Health clearly have had that effect in New York City.

Hospital-based services
The State Department of Health regulates hospital openings, closings, and service
changes – whether through the Certificate of Need process, revocation of operating certificates, or approval of voluntary closure plans. Data and experience show that its decision-making practices have the effect of denying communities of color in New York
equal access to hospital services.

Sager and Socolar’s analysis of hospital closures since 1980 reveals that the demographic
composition of neighborhoods – specifically, the proportion of African Americans in a
community – is a strong predictor of hospital closure. This relationship holds true even
when controlling for hospital characteristics, economic environments in which hospitals
compete, and other factors. For example, large hospitals located in neighborhoods where
less than 1% of the population was African American were extremely unlikely to close;
medium-sized hospitals in predominantly African American neighborhoods were about
twice as likely to close as similarly-sized hospitals in predominantly white neighborhoods; and almost three-fourths of small hospitals located in overwhelmingly AfricanAmerican neighborhoods (that is, over 90% African American) were likely to close.222

In New York City, hospital closures and downsizing have disproportionately affected
communities of color.223 An analysis of SPARCS data commissioned by The Opportunity Agenda revealed that of the 12 hospitals that closed between 1995 and 2005 in New
York City – each time with the approval of New York State’s Department of Health –
two-thirds served predominantly people of color. In some cases, the patient populations
served by these hospitals were more than 90% African American, Latino, and Asian
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American. Brooklyn, for example, lost 3 hospitals – Interfaith Medical Center, Jewish
Hospital of Brooklyn; Brooklyn Hospital Center, Caledonian Campus; and St. Mary’s.
And an estimated 90% of patients at these three Brooklyn hospitals were people of
color.224

The pattern of closures and shortage of services in low-income communities and communities of color cannot be attributed to a lack of health care needs. Communities of color
in New York City are often in far worse health than the rest of the City. For example, a
neighborhood like Central Brooklyn, which is 80% African American, has some of the
greatest health care needs in New York City. In 2004, HIV-related deaths were 200%
higher in Central Brooklyn than in New York City as a whole. The diabetes rate was a
third higher, and the rate of people living with HIV/AIDS was 60% higher.225

Yet, last fall the State Department of Health allowed St. Mary’s Hospital in Central
Brooklyn to close, rejecting an offer from another hospital to preserve the facility. With
it went an array of health services that are unlikely to be replaced. In that neighborhood,
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27 hospitals – with a total of 3,689 beds – were closed between 1936 and 2005.226 Despite significant population increases, the State has allowed the number of hospital beds
in Central Brooklyn to shrink by 40% over the past forty years.227

The State has repeatedly allowed hospitals to close and downsize despite dire health care
needs in the communities they served.

A HOSPITAL CLOSING IN BROOKLYN THREATENS
NEEDED CARE
In communities of color, hospital closings – or “health-care redlining” as
Rev. Frederick Douglass Waddell of the Committee to Save Our Hospital
termed it – have become a regular occurrence.228
Katrina McCloud, a 33-year-old African-American resident of Crown
Heights was born at Brooklyn Jewish Hospital in Brooklyn – now closed.229
She and her 57 year old mother, Harriet McCloud, went to St. Mary’s Hospital for more than 30 years before it too closed last fall.230 Harriet suffers
from kidney failure, diabetes, hypertension, poor eyesight, and poor circulation; she has had three strokes, open heart surgery and cannot walk without assistance. St. Mary’s treated her diabetes, hypertension, and two mild
heart attacks. She used the hospital’s Emergency Room, urgent care, surgery units, ambulatory care, gynecological services, cardiovascular care,
among other services. She saw doctors at Pierre Toussaint Family Health
Center, the community clinic affiliated with St. Mary’s, for podiatry and
eye care.
Harriet was a patient at St. Mary’s when the plans to close the hospital
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were announced. Katrina and Harriet, from her hospital bed, worked with
other community members and New York Lawyers for the Public Interest,
to fight the closing of St. Mary’s. Harriet, who has been active in her community board, was the plaintiff in a lawsuit to keep the state from approving the hospital’s closure.
St. Mary’s was only a block from the McClouds’ home, so that even in a
wheelchair and with limited mobility, Harriet could get to the hospital
quickly. Once, Katrina pushed her mother to the hospital – rather than
waiting for EMS – when her mother’s blood pressure was spiking, and
managed to avoid a stroke.
Without a car, traveling to a hospital is challenging for Harriet McCloud.
Because she lives on a very limited budget, she cannot afford to take taxi
cabs every time. Given how frequently Harriet needs to go to the hospital –
three or four times per week – the additional distance presents a substantial
obstacle.
Since St. Mary’s closed, Harriet McCloud sees doctors at Methodist Hospital in Park Slope, an hour away from Crown Heights by bus with transfers.231 Kingsbrook, the hospital closest to St. Mary’s, is not easily accessible by public transportation – the hospital is a significant walk from both
the nearest bus stop and the nearest subway stop.232 Although Interfaith
Hospital is also closer, the McClouds feared that its pattern of recent service cuts might mean switching doctors again.233
Jamaica, Queens, often referred to as Southeast Queens, is one of the most diverse neighborhoods in the City and provides another striking example of a community of color with
significant health needs that lacks adequate health care services. Jamaica’s residents are
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60% African American, 15% Latino, 8% white, and 10% Asian American/Pacific Islander American.234

The federal government has designated South Jamaica as both a “Medically Underserved
Area” and a “Health Professional Shortage Area.”235 The community’s health indicators
are worse than the city average. According to the New York City Department of Health
and Mental Hygiene, in 2004 the death rate of Jamaica residents was 43% higher than the
city-wide average for diabetes. The rate of long-term complications from the disease was
49% higher and the rate of lower extremity amputations because of it is 45% higher than
the New York City rate.236

Another major health concern there is asthma. For all neighborhoods in Queens, Jamaica
had the second highest asthma hospitalization rate for children ages 14 and under, and the
highest rate of current self-reported asthma prevalence for adults ages 18 and older.237
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Controlling Asthma
Proximity to hospitals is particularly important for people with asthma.238
In a recent study, Make the Road by Walking found that almost half of the
people with asthma surveyed in Bushwick, Brooklyn relied on emergency
rooms for treatment.239 Bushwick and Williamsburg have asthma rates
four times the city average, but lack adequate asthma education and medical services. The neighborhood’s two hospitals – Woodhull and Wyckoff –
have asthma clinics, but the Wyckoff clinic has limited hours. It is open
only four hours a week for adults and eight hours for children.

Almost 60% of people surveyed used the fast-acting medication Albuterol
to control their attacks, rather than preventative medicine, and 24% reported that they did not fully understand how to use their medicines and
their side effects. Only contact with doctors and other health professionals
can provide this education.

In one documented case, a Brooklyn woman

lapsed into a coma for 45 days, suffering three strokes, after attempting to
control her asthma attack at home with Albuterol.240

The current shortage of resources in Jamaica and its surrounding areas in Southeast
Queens disproportionately affects people of color. As the map below illustrates, Jamaica
and its surrounding areas in Southeast Queens have the highest concentration of minority
residents in the borough and its population has significant health needs, yet there are no
hospitals in most of the area. All three hospitals in Jamaica have exceeded their capacity
for psychiatric inpatient care. Mary Immaculate’s occupancy rate for psychiatric beds in
2004 was 128.8%; Queens Hospital was at 135%; and Jamaica Hospital was at
103.8%.241 Inpatient beds were at or near capacity at two hospitals in 2004: Queens
Hospital (with 120 inpatient beds) had an occupancy rate of 89.5%; Jamaica Hospital
(with 245 beds) had an occupancy rate of 96.9%.242
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A Shortage of Care in Queens
Communities in Queens face daunting transportation barriers to accessing
health care. Dr. Muhammad Waqas, an Internal Medicine physician at
Mary Immaculate Hospital in Queens explained that many people who use
the hospital’s outpatient clinics are over 60 years old and walk to the clinics.243 If the clinics were cut, patients would have a difficult time getting
medical care. To reach the next closest hospital requires transferring subway lines to a stop that is not accessible to people with disabilities.244 Dr.
Waqas added that even with two hospitals in a relatively close radius, both
hospitals’ inpatient clinics are full, and at any given time, there is a shortage of services.245

Increased time and distance to health care is particularly dangerous when
patients have heart attacks or strokes. Dr. Waqas noted that the American
Heart Association sets a protocol for the time in which medical intervention
should occur in cases of heart attack or stroke.246 He described a recent incident in which one of his patients at MIH had a heart attack and needed
acute intervention. On a ventilator, the patient was just “short of needing
an airlift.”247 Since MIH and other nearby hospitals lack the capacity to
treat patients with certain acute heart attacks, the patient had to be transferred either to St. Vincent’s in Manhattan or to Long Island Jewish Medical Center, on Long Island. Dr. Waqas decided to accompany the patient –
whose condition had become extremely unstable – to St. Vincent’s. The trip
took 14 minutes by ambulance – any longer, according to Dr. Waqas, and
“there could have been trouble.”248
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These findings clearly establish a discriminatory impact of the State’s health care decisions that violates state, federal, and international laws. The distribution of hospitals and
other services adversely affects communities of color whose actual health care needs are
great. The legal and moral weight of these principles obligates the State to change course
and begin developing a fair and responsive system of health care services.
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VI. Recommendations
Our findings show that New York State is failing to protect access to health care, to the
detriment of all New Yorkers. Access is inadequate and unequal, harming our health and
productivity as a State, in violation of domestic and international laws. Continued hospital closings, including the expected recommendations of the Berger Commission, threaten
to make things far worse. There are, however, concrete steps that our city, state, and federal governments can take to turn around these dangerous and unlawful trends. And the
law requires the State to do so.

Our chief recommendations are:
 That the New York State Department of Health immediately stop approving
hospital closures, downsizing, or other actions that exacerbate racial inequalities.
 New York City and State should immediately embark on a Health Care
Opportunity Planning process that ensures that all communities have access to
high quality, affordable care. An effective plan should include incentives, like
increased Medicaid reimbursement rates, for health care providers to serve
low-income communities. It should include new investments in preventative,
primary, and especially, maternal health care services, and it should allow for
public participation so that the diverse voices and perspectives of New Yorkers are included in the planning process.

New York State alone could save hundreds of millions of dollars if it ensured adequate
primary care.249 New York City’s Health and Hospitals Corporation, which runs the
city’s public hospitals, has seen the wisdom of this approach. It has assigned some
240,000 uninsured patients to personal primary care doctors, enabling them to get checkups and preventative care. As HHC President Alan Aviles told the New York Times:
“For most preventative efforts there is an upfront expense,” but “over the long term it
saves money.”250 New York State can and should follow that example.
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A relatively small investment in prenatal care and maternal health can save millions of
dollars. Ms. Ngozi Moses of the Brooklyn Perinatal Network explains that the average
cost of medical and follow up care for a healthy normal weight baby is $6,500.251 Ms.
Moses stresses that “[i]f you don’t get care and you end up with a premature baby or a
low birth-weight baby, or if the mother has risk factors, costs start at about $90,000. For
a very low birth-weight baby, that doubles to $180,000.”252 Ms. Moses also noted that
“[p]reventing the birth of two low birth-weight babies can fund a $180,000 health promotion program that will provide more than 50 at-risk pregnant women with intervention to
reduce their risk of bearing low birth-weight babies.”253

Our full recommendations follow:

To the New York State Legislature
The Legislature has a constitutional duty to ensure that the basic health care needs of all
New Yorkers are met. The State must take affirmative steps to remedy the stark shortage
of health care services in many of New York’s neighborhoods, and the inequities in the
amount and quality of care.254

Implement a Moratorium on Hospital Closures and Service Reductions
The Legislature must impose a moratorium on hospital closures in low-income communities and communities of color that are already medically underserved. The implementation of the Berger Commission recommendations must be delayed, and investment in
community health needs prioritized. The Save Our Safety Net-Campaign, a coalition of
community, labor, and civil rights organizations dedicated to ensuring access to quality
health care services for all residents of New York, helped develop legislation introduced
in the New York State Assembly and Senate by members of the New York State Black,
Puerto Rican, Hispanic and Asian Legislative Caucus – State Senator David Paterson,
now Lieutenant Governor-elect, and Assemblyman Adriano Espaillat – that would institute many of these changes.255 The State Assembly has passed the bill unanimously, but
the State Senate has not yet voted on it.256
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Before any closure recommendations are implemented, the public must have the opportunity to review and comment on them and propose changes. A significant majority of
New Yorkers opposes hospital closings or downsizing.257 New Yorkers are concerned
that hospital closings or consolidations will harm poor people and people of color and
will cause valued health care workers to lose their jobs. And an overwhelming majority
of New Yorkers do not believe that hospital closings or downsizing will address the major problems of the health care system. Similarly, a growing body of research shows that
hospital closures perpetuate health care inequality without effectively controlling costs.258
The Legislature must carefully evaluate the impact the Berger recommendations would
have on access to care and the communities that will be affected.

Establish State-wide Health Care Planning
The state Legislature can ensure that all New Yorkers’ health care needs are met by reestablishing a system of health care planning in New York. In 1983, the State Legislature
amended the Public Health Law to include a statewide network of health systems agencies to study and recommend improvements in the delivery of health care services in local communities, specifically establishment and construction of hospitals and long term
home health care.259 Although the laws creating the Health Systems Agency are still on
the books,260 the State stopped funding the agency in the 1990s.261 This agency should be
reinstated, fully funded, and given the authority to engage in concrete health care planning.

Create Investment, Incentives, and Coordination of Services
In order to address the inadequate and inequitable distribution of primary care resources,
the State must promote collaborations among local health departments, hospitals,
academic medical centers, federally-qualified health centers, and community groups to
create a foundation for improved services for underserved populations.262

Through

private investment incentives for quality of care improvements, the State can halt further
erosion in primary care capacity – especially health care services for populations at risk
of not receiving adequate primary care.263 The State should also provide incentives for
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investment of capital in the primary care infrastructure, focusing on facilities, equipment,
and health information technology, as well as performance improvement.264

But investment in primary care alone is not enough. The State should also ensure that
access to quality specialty care is available to all New Yorkers, including uninsured patients and patients on Medicaid, who often have to wait months to see a specialist.265
Stronger relationships between hospitals and ambulatory care services can help.266

Expand Community Health Centers
Greater investment in community health centers – the first point of care for many lowincome New Yorkers – is also needed to ensure that all New Yorkers have access to quality hospital-based services in their neighborhoods.267 These have proven effective in expanding access to care in underserved communities. According to a 2002 monograph by
the Community Health Care Association of New York State, community health centers
are most successful at providing services to people of color, rural patients, uninsured patients, and patients on Medicaid, who are often difficult to reach.268 Community health
centers are often created through grassroots efforts and under federal regulations, a majority of each center’s Board of Directors must be composed of health center patients,
reinforcing community ties.269
Community health centers are also effective at preventative and screening services.270
Research shows that women who receive care at health centers are more likely to have
regular PAP smears, mammograms, and clinical breast examinations than low-income
women in the general population.271

Furthermore, community health centers save

money: patients on Medicaid at community health centers are less likely to receive
avoidable inpatient hospital care than other patients on Medicaid and the total Medicaid
costs associated with patients at health centers are 30 to 34% lower than the costs of patients receiving care elsewhere.272

Research also reveals that community health centers can help reduce racial disparities in
health care outcomes: African American women who use health centers have a 24%
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lower incidence of low-birth weight babies than the national rate.273 Community health
centers have proven effective in developing and implementing models of culturally competent health care service delivery.

Promote a Diverse Health Care Workforce
The State must work to increase the racial and ethnic diversity of the health care
workforce. Studies, including a 2004 Commonwealth Fund report, demonstrate that racial and ethnic minority health care providers are more likely to work in minority and
medically underserved communities, and that patients of color are more likely to be satisfied with care provided by a diverse group of professionals.274 Furthermore, increased
diversity at the top levels of hospital administration can have a positive impact on the
care provided, including more culturally and linguistically appropriate services.275

Greater diversity can be stimulated through scholarships that reduce or eliminate financial barriers to attaining a health professions degree, training agreements that place new
professionals in underserved communities for a defined period, and improved math and
science education to prepare school children for health professions careers. The State
must also take steps to improve diversity in hospital leadership.

Expand Health Care Outreach and Services to Women
New York State can improve children’s chances of having a healthy start in life by ensuring that all women have access to adequate health care before conception in order to ensure healthy pregnancies and birth outcomes.276 The state Legislature should direct public health outreach programs toward women at a high risk for not receiving prenatal
care.277 In addition, it should improve access to prenatal care through expansion of
Women, Infants, and Children (WIC) programs and New York State’s Prenatal Care Assistance Program (PCAP), by eliminating barriers such as child care needs, clinic overcrowding, inability to get an appointment, and limited translation and interpretation services.
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Move to Universal Coverage
Larger trends make clear that New York State must ultimately move to a system of
universal health coverage for all its residents. Such a system will greatly reduce financial
barriers to effective and equitable distribution of health care resources, because it will
equalize incentives for hospitals, health care systems, and private providers to serve a
range of communities, regardless of their wealth or poverty. The Commonwealth of
Massachusetts, for example, recently passed legislation to develop a universal access
system. Although the Massachusetts model fails to address key equity concerns, New
York can learn from and improve upon it in developing its own universal, single payer
plan.

Expanding successful public health insurance programs can help the State meet this goal.
The State Child Health Insurance Program (SCHIP) has already improved access to
health care for thousands of uninsured children. SCHIP should be fully funded and
expanded to cover all uninsured children.

To the Governor and Executive Agencies of New York State
As the State’s chief executive, the governor must work with state agencies to ensure that
the State meets the public’s health care needs and eliminates structural barriers to health
care.

Prioritize Communities’ Health Care Needs in the Regulation of Services
The governor must work with the Department of Health to ensure that the public’s health
needs play a central role in the department’s process for considering both hospital openings and closures – whether voluntary or involuntary.278 Obtaining a Certificate of Need
– the regulatory prerequisite for service changes – should be contingent on evidence that
changes sought would reduce racial and economic health care inequality.279

Power over the State’s health care system is centralized in the New York State Department of Health, which is responsible for approving or rejecting the construction, expan-
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sion, conversion, downsizing, or closure of all hospitals in the State.280 DOH is charged
with providing for “the protection and promotion of the health of the inhabitants of the
state” and accordingly has “the central, comprehensive responsibility for the development and administration of the state’s policy with respect to hospital and related services,
and all public and private institutions, whether, state, county, municipal, incorporated or
not incorporated, serving principally as facilities for the prevention, diagnosis or treatment of human disease, pain, injury, deformity or physical condition or for the rendering
of health-related service.”281

Although DOH is required to assess public need in determining whether to grant a Certificate of Need application for construction, expansion or conversion of hospitals,282 the
agency has not historically done so. In the mid-1980s, in response to a Title VI complaint filed by Legal Services of New York and New York Lawyers for the Public Interest, DOH entered negotiations with advocates and agreed to add a form to its Certificate
of Need application that would address concerns about access to health care.283 The
form, at the time identified as “Schedule 18,” required health care facilities to address
access to facilities, including language access, in their applications and obligated DOH to
weigh such issues in deciding whether to approve applications.284 But this requirement
was only enforced for a short time while legal and community groups reviewed DOH
procedures. The parts of the current Certificate of Need application that address issues of
access and public need must once again be reviewed and enforced.285

Collect and Analyze Data on Community Need and Equal Health Care Opportunity
The Department of Health should collect data and monitor disparities in health care access and quality on the basis of income, race, ethnicity, gender, primary language, and
immigration status. Indeed, this analysis is required under federal civil rights laws. As
the bi-partisan U.S. Commission on Civil Rights emphasized in its 2002 report, states
must establish “quality assurance measures to ensure that minorities and women benefit
equally from state recipients’ programs.”286

State agencies, like the Department of

Health, are already required to implement a Title VI compliance program, including data
collection and record maintenance, to ensure that both DOH and the facilities to which
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DOH conveys federal assistance meet the non-discrimination requirements of Title VI of
the Civil Rights Act of 1964.287 Collection of this information provides the foundation
for addressing disparities in access to health care.

Challenge Exclusionary and Discriminatory Practices
The governor should encourage the Attorney General’s Office to challenge systemic inequities in the health care system. The Attorney General possesses broad authority under
parens patrie standing – which provides states with the ability to sue to protect the health
of their residents.288

The governor should also encourage the New York State Division of Human Rights to
initiate its own investigations, file its own complaints, and conduct studies in order to
promote human rights awareness and prevent and eliminate discrimination.289 The governor should consider establishing a task force to identify strategies for eliminating health
care disparities; a number of states, including Texas, Oregon, Minnesota, California, and
Washington have established these types of initiatives.290 For each agency, the data reviewed in this report should inform a proactive enforcement strategy designed to root out
unequal health care access.

Review and Increase Medicaid Rates
Low reimbursement rates under the State’s Medicaid program are a major problem that
leads to both inadequate and unequal health care services. When reimbursement rates are
too low, health care providers have little incentive to serve individual Medicaid patients
or whole communities that desperately need care. In order to address the problem in New
York, the governor should establish a task force to review the Medicaid reimbursement
system and increase reimbursement rates for crucial primary, prenatal, and maternal
health care services.

The governor should also renegotiate the Health Care Reform Act and urge the Legislature to review health care spending and redistribute bad debt and charity care funds based
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on facilities’ actual provision of services to ensure that the needs of uninsured, underinsured, and low-income New Yorkers are met.291

Assess the Berger Commission’s Recommendations
The governor must delay any implementation of the Berger Commission recommendations while the potential effects on community health care needs are assessed. In addition, the governor must renegotiate the terms of the Federal-State Health Reform Partnership Medicaid Section 1115 Demonstration (FSHRP).292 The partnership takes the form
of a $1.5 billion federal matching grant over a five-year period, conditioned upon $3 billion in state expenditures on health care reform initiatives during the same timeframe.

Although the $1.5 billion in federal funds has been characterized as federal assistance to
“help stabilize [New York’s] financially troubled hospital industry,”293 the federal government will receive a return of at least $1.5 billion in Medicaid savings under FSHRP.
The conditions exert significant pressure on the State to cut Medicaid expenditures drastically – primarily through a harmful reduction of hospitalizations and long-term care by
Medicaid beneficiaries.

Specifically, the Federal funds are conditioned upon the completion of certain “milestones,” which include a requirement that the State increase fraud recoveries more than
six-fold and that the State “save $3 billion . . . over the five-year demonstration period
through specified health care reform initiatives . . . .”294 The State must return the
amount of Federal funds equal to any shortfall in the requisite savings from Medicaid
cuts.295 The receipt of the funds is predicated on the Berger Commission’s recommendations being enacted and implemented. The governor must renegotiate the conditions to
ensure that these “savings” do not have a negative effect on the ability of recipients of
Medicaid and other New Yorkers to access health care.296
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To New York City Officials
The New York City Council’s Hospital Closing Task Force has set forth a vision for a
new health care system, including creation of a permanent infrastructure to coordinate
local health care planning and expansion; a review of the Medicaid reimbursement system and the bad debt and charity care pool in order to provide adequate compensation to
hospitals for charity care; development of a new method for financing health care facilities that will ensure long term stability and a state-of-the-art health care information technology infrastructure; and establishment of an incentive program to retain primary care
physicians in low-income communities.297 The City Council must ensure that the Task
Force’s recommendations take effect.

Enact Health Care Opportunity Planning
The City Council Task Force’s recommendations about planning are particularly crucial.
When the New York City Health Systems Agency was dismantled in 1996, the City lost
its only mechanism for health care planning. The agency served a number of important
functions: it vetted capital projects and service-change proposals by health care providers
and facilities, and collected and published health data. As the Public Health Association
of New York City has noted, the agency imposed “a badly-needed format on data collection and management, allowing areas and population segments of comparable size to be
analyzed in detail. . . . Because these data allowed the identification of disparities, they
had the potential of highlighting inequities and hence provided a basis for designing
strategies to address them.”298

Groups like Commission on the Public’s Health System have worked with the City
Council’s Health Committee to introduce legislation to reestablish the New York City
Health Systems Agency, to reinvigorate health planning in New York City, and to involve local community members and providers in the process. 299 But the legislation was
not passed.300 The City Council must turn its attention once again to the issue of health
care planning to ensure that communities’ health care needs are met.
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In addition, the New York City Council should continue to allocate resources to programs
like asthma prevention, Child Health Clinics, the Infant Mortality Reduction Initiative, as
well as to other prenatal, primary, and preventative health care services, and new community health centers. The New York City Council is charged with “the preservation of
the public health, comfort, peace and prosperity” and must take steps to ensure that it
meets its mandate.301

GETTING TO CARE ON STATEN ISLAND
In many communities across New York City, residents must travel long distances, on cumbersome public transportation, to access health care. The
hospital to which Juanita Lara, Health Access Coordinator of the Latin
American Integration Center, refers her clients is over an hour away by bus
from most of her clients’ homes.302 And, until recently, most community
members were simply not receiving even the basic primary and preventive
health care they needed.303
Getting around Staten Island without a car is challenging, and most LAIC
clients do not have them.304 Public transportation on Staten Island caters to
residents of the affluent South Shore, with most bus lines running between
the South Shore and the Staten Island Ferry.305 The North Shore, by contrast, has only limited bus service.
Ms. Lara works with the rapidly growing population of Latin American
immigrants in Port Richmond. When her office first opened in 2001, it
served mostly male day laborers. Increasingly their wives and families have
joined the men.306 HHC President Alvin Aviles called Port Richmond, “one
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of the neediest neighborhoods on the North Shore and in the City.”307
The absence of health clinics in the Port Richmond neighborhood made accessing care almost impossible, until a new ambulatory clinic opened this
fall.308 New York City’s Health and Hospitals Corporation worked with
community stakeholders to expand ambulatory care access by setting up
the clinic. The State Department of Health approved the opening and the
center is awaiting approval as a Federally Qualified Health Center. It will
offer the HHC sliding fee scale for those who are uninsured and services for
Medicaid recipients.309
The Port Richmond story shows that distance counts, and that proactive
planning and attention to community needs can solve health care problems
and save lives. But one clinic will not fill the void of health care services in
the borough. Staten Island remains medically underserved.310 And as Ms.
Lara noted, for health needs beyond preventative and primary care, LAIC
will still have to refer its clients to hard-to-reach hospitals outside of the
community.311
The nearest hospital, St. Vincent’s, is about thirty minutes away by bus, but
the hospital is in bankruptcy proceedings, and has cut its services in half –
often referring people to facilities in other boroughs.312 As a result, when
community members need a hospital,313 Lara refers them to Staten Island
University Hospital-North –an hour to an hour and a half away from Port
Richmond by bus.314

Study New Solutions
The Mayor should establish a commission to examine ways to ensure that all New York
City residents have equal access to health care, similar to his Commission on Economic
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Opportunity established earlier this year to study ways to help New Yorkers living in
poverty.315 One model for such a Commission is the “Disparities Project,” established by
Boston mayor, Thomas M. Menino, to research disparities in health care between whites
and people of color, to identify factors contributing to these disparities, to set forth a series of recommendations to hospitals and other health care organizations for ensuring
equal care for all residents, and to establish programs in community centers to provide
care to residents.316

Another model New York City could adopt is that of the Commission to Close the Health
Divide, created in 2003 by Manhattan Borough President C. Virginia Fields to develop
policy, legislative, and budgetary solutions to the problem of health disparities in New
York City.317 The Commission held public hearings, and among other issues, the Commission considered how to eliminate geographic barriers to health care.318 Westchester
County’s Blue Ribbon Task Force on Health Disparities can also serve as a model; within
a year, it “not only released a detailed report describing health disparities among Westchester’s Black population, but provided action steps,” including the funding of innovative programs to “[l]ink more Black residents to needed health care through education,
outreach, and referral; . . . [p]rovide residents with assistance and information to navigate
the health care system more effectively; and [i]ncrease the number of Black physicians
working in Westchester County.”319
Invest in Primary Care
The New York City Health and Hospitals Corporation (HHC) should continue its investment in preventative care. HHC’s mission is to provide health care services for all New
Yorkers, regardless of their ability to pay. Current HHC president Alan Aviles has repeatedly emphasized his commitment to “[i]ncreasing access while reducing healthcare
disparities.”320 To that end, HHC developed HHC Options, a program linking patients to
available insurance programs and providing discounted services to uninsured patients
with incomes up to 400% of the federal poverty level.321 Such programs will save costs
in the long run by ensuring that people have access to affordable health care. To complement these efforts, the City’s Department of Health and Mental Hygiene, which is re-
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sponsible for monitoring, safeguarding, and improving the public’s health, should expand
its focus and take steps to address health care disparities in addition to public health
promotion.322
Investigate Unequal Opportunity
The Mayor should urge the New York City Commission on Human Rights to investigate
practices by hospital chains that appear to have a disparate impact on communities of
color, and initiate its own complaints where unlawful discriminatory practices appear to
be occurring.323 Similarly, Corporation Counsel for the City of New York should draw
upon its “authority to institute a civil action to enforce the City’s Human Rights Law so
as to supplement administrative means to prevent or remedy injury to the city.”324

To the Federal Government
Amplify Civil Rights Enforcement
The federal government must considerably step up civil rights enforcement in the health
care sphere. The Department of Justice can initiate litigation on behalf of an agency, like
the U.S. Department of Health and Human Services, for a violation of Title VI.325 And
the HHS Office of Civil Rights has the power to initiate an investigation of a recipient of
federal funds, like the New York State Department of Health, and require the recipient to
create a plan to remedy discrimination.326

These agencies have, however, been slow to engage in necessary field investigations and
other activities to ensure the equitable distribution of health care resources.327 The HHS
Office of Civil Rights (OCR) has “hardly developed its title VI enforcement program
since 1980,” according to the bi-partisan U.S. Commission on Civil Rights.328 The
Commission expressed concern that OCR had not instituted a system of on-site visits or
data collection and recommended that it collect information regarding “the race, color, or
national origin of the population served” and “the location of existing or proposed facilities and information on whether the location will have the effect of denying access to any
person on the basis of prohibited discrimination.”329
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Require a Health Care Opportunity Impact Statement
In order to ensure that federal funds for health care are distributed fairly and equitably,
HHS should require funding recipients, like New York’s Department of Health, to review
how a potential policy will impact racial and ethnic communities before, rather than after,
programs are finalized or implemented.330 HHS should require a disparate impact analysis as a substantive compliance condition, as opposed to a post-complaint enforcement
response.331

The federal government must invest in the HHS Office of Civil Rights, provide it with
the necessary staff and resources to address disparities in health care, and encourage it to
take action to address disparities in the quality of health care in the United States.332

Moreover, HHS leadership should convene an interagency task force that examines systemic practices that underlie the structure and operation of modern health care, with particular attention to the features governing the location and functioning of health care entities.333 This task force should begin developing a Department-wide strategy for civil
rights enforcement, not limited to individual complaint investigation, which would establish prospective standards of conduct to guide programs and providers in understanding
how civil rights regulations apply in a health care context.

Revisit Medicaid Partnerships
The federal government must revisit the conditions attached to the Federal-State Health
Reform Partnership Medicaid Section 1115 Demonstration (FSHRP). The conditions
placed on the federal funds pressure the State to “save” money by downsizing or closing
hospitals that predominately serve Medicaid beneficiaries. Without health care planning,
these “savings” will further harm already underserved low-income communities and
communities of color. The conditions should be revised to provide, at a minimum, guarantees that Medicaid recipients’ access to care will not suffer as a result of the cuts and
specific financial incentives for the State to expand such services as primary, prenatal,
and ambulatory care and to improve the quality of hospital-based services.
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To New York City Health Care Providers
Hospitals and health care systems should ensure that all populations enjoy access to highquality, equitable care, and that services and programs address the needs of diverse
groups. To meet these goals, hospitals and health care systems should:
 Regularly assess the needs of the patient populations served, and provide culturally and linguistically competent services for an increasingly diverse population.
 Design, implement, and evaluate cultural competency programs that eliminate
cultural and linguistic barriers to care that some racial and ethnic minority patients face.
 Collect data on the demographic make-up, race, ethnicity, gender, income,
and language skills of patients, and provide information on health care access
and quality to state and federal agencies so that services can be better tailored
to meet patients’ needs.334
 Eliminate other barriers to health care by providing sufficient transportation,
shortening wait times for appointments, scheduling appointment hours that are
more convenient for working families, and providing medical translators.335
 Train health professionals in cross-cultural medicine to improve providerpatient communication and eliminate pervasive racial and ethnic disparities in
medical care.336

This report focuses on access to care, with an emphasis on time and distance to health
care providers. But it is important to note that high and equal quality of care is also essential. Too frequently, services and facilities in low-income communities and communities of color are under-resourced and understaffed. And, despite the hard work and commitment of the vast majority of health care professionals, poor people and people of color
often receive inferior or disrespectful treatment.
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These practices are wrong and damaging, and they perpetuate a vicious cycle: people
avoid neglected hospitals except under emergency conditions, which, in turn, creates a
financial crisis for the hospitals that is eventually used to justify their closure. Hospital
chains, in particular, must maintain a uniformly high level of quality and service.

To All New Yorkers
New Yorkers should insist upon their right to quality health care. A number of community, city-wide, and state-wide groups have been working for years to educate communities about their rights and to push for quality services for all. New Yorkers concerned or
affected by the unfairness and inadequacy of our health care system – which includes all
of us – should join and support these groups, form their own groups, and become civically active in support of the right to quality care. This can include:
 Attending or organizing town hall meetings and other public fora where health
care decisions are made or discussed.
 Writing public officials to demand adequate and equal access for all.337
 Challenging discriminatory or exclusionary practices through complaints to
the New York State or City Human Rights Commissions, the HHS Office of
Civil Rights, or other agencies.
 Supporting officials and health care providers who are doing their part to ensure quality health care for all New Yorkers.
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