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A Letter from CJJ Leaders
Dear Governors, state policy makers, justice professionals, youth advocates and fellow concerned citizens:
Today, following a decade of sweeping change in state laws regarding whether juvenile offenders shall be tried and sentenced in juvenile
versus adult criminal court, there is a growing body of evidence pointing to the clear failure of “adult time for adult crime” policies and practices.
Turning the clock back to the 1970s and 80s, traditionally, a juvenile court judge would have made the life-altering decision to send a
youth offender to adult court, after rehabilitative and public safety
measures had been exhausted and following a full assessment of the
young offender’s circumstances and history. However, such judicial
oversight has been dramatically stripped away in most states.
Each year now, a quarter million youth under the age of 18 years are
tried and sentenced in adult criminal court—few of whom receive any
individualized assessment before the decision is made to treat them as if
they are adults. Some of them will be acquitted, many will languish
without educational and counseling services, most will be subjected to
harsh treatment and cruel conditions of confinement, and almost all
will see their future prospects for school, employment and productive
contributions to society completely squandered.
Thirteen states have discarded the traditional age of 18 as the beginning of adulthood and the end of juvenile court jurisdiction. In these
states, approximately 218,000 youth under the age of 18 are charged as
adults for any offense, even the most minor. In addition, youth are
automatically excluded from juvenile court jurisdiction for certain crimes
in 29 states. In 15 states, prosecutors hold sole discretion to move
juvenile cases directly into adult court.
While intending to be “tough” on juvenile crime, these states have
forgotten to be “smart” in their approach. Mounting evidence shows
that public safety is harmed rather than helped by the widespread practice of sending teens into adult court. In fact, research—as cited in this
report—demonstrates that prosecuting juveniles in the adult criminal
system increases rather than decreases the likelihood that they will re-
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offend, as compared with handling these same offenders in the juvenile
system.
It is with great hope for change that we submit to you the Coalition
for Juvenile Justice’s report: Childhood on Trial: The Failure of Trying and
Sentencing Youth in Adult Criminal Court. We strongly encourage you to
examine this report, to use it to inform others and to strive for changes
in state policies and practices regarding teens in adult court—so that a
decade from now we will have significantly reduced the number of youth
sent to adult criminal court, at the same time ensuring that young
offenders are appropriately adjudicated in ways that enhance community safety and vitality.
Respectfully,

Rodney Cook, Chair, Report Advisory Panel

Ken Schatz, 2004 National Chair

Vicki Blankenship, 2005 National Chair
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The Coalition for Juvenile Justice
The Coalition for Juvenile Justice (CJJ) is a national nonprofit association comprising governor-appointed advisory groups on juvenile justice from the U.S. states, territories and the District of Columbia. CJJ
is based in Washington, D.C., yet has nationwide reach. Beginning in
2005, CJJ is also the proud host and sponsor of the growing National
Network of State Juvenile Justice Collaborations.
CJJ’s principal mission is to build safe communities one child at a
time by ensuring that all children and families are treated fairly and
given the resources and support to be positive and productive contributors to society.
■

Promoting the best policies and practices in delinquency reduction and prevention.

■

Educating the public and advising policy makers on urgent
issues in juvenile justice.

■

Assisting U.S. states and territories to meet the core requirements of the Federal Juvenile Justice and Delinquency Prevention Act.

■

Instituting effective and needed system reforms to improve the
quality, cultural sensitivity and scope of community- and courtbased services for children, youth and families.

■

Linking national, state and local advocates and organizations
together, across many disciplines and circumstances, to pursue
a common mission.
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Introduction:
One Teen’s Story

A

cross the United States, headlines are made when youth
are charged with murder and have their cases filed in
the adult criminal court—leaving the public with the
impression that most youth who are certified for trial
in adult court are hardened and homicidal. Yet, in reality, the
typical case is quite different: more than half the cases of youth
sent into the adult criminal court are charged with nonviolent drug
or property offenses.1
The story of Daniel Carter involves a death and is, therefore,
not typical. Yet, it accentuates wrongful action taken against a
teen and family already struggling to make sense of a violent act
and tremendous loss, along with the long term ramifications of
such injustice.
At age 15 and suffering from attention deficit hyperactivity disorder, Daniel Carter had been getting into scrapes that would test
any mother’s patience, especially a single mom who worked long
hours as a respiratory therapist. Everything had become an issue
between them: his poor grades, his staying out too late, his attitude and his friends. His mother, Cindy, was especially concerned
when she discovered that Daniel and a friend were planning to sell
marijuana. One night, exasperated with the boy’s behavior and
feeling like she was losing control over him, Cindy phoned her
brother Jack and asked for help in disciplining the boy.
Childhood on Trial

2
It was a call that would forever shatter life in the Carter home in
Beulah, a rural area of the Florida panhandle.
Exactly what happened next will never be known for sure, but
everyone seems to agree on some basic facts. On a Tuesday night, Daniel’s
uncle, Jack Carter, a six-foot tall bodybuilder and black belt in Kung fu,
possibly inebriated, charged into the boy’s bedroom. There was shouting and the crash of objects being hurled to the floor. Cindy said that
she could hear a couple of slaps and “my brother was shouting at him
very loudly, as brutal a tongue-lashing as I have ever heard.” As Cindy
approached the bedroom door, she heard her brother threaten to castrate Daniel, some scuffling and then a scream. It was Daniel’s voice:
“Mommy, mommy, Uncle Jack’s dying.”
Cindy Carter rushed into the bedroom and tried to stop the flow of
blood coming from a four-inch knife wound in her brother’s neck, but
her hospital experience told her that the gash was fatal. Whispering
comforting words to her brother, she held him as he bled to death.
Later, when Daniel Carter was arrested, he told police that he had
picked up the antique knife to defend himself against a man in a rage. “I
just wanted him to stop, but he kept coming.”
The prosecutor painted a different picture. He argued that the
troubled teenager had planned to attack his uncle as soon as he had
showed up at the home. And even if Daniel had initially picked up the
knife to protect himself, he had taken his right of self-defense too far.
“He did not need to inflict that fatal blow,” said assistant state attorney, David Rimmer. “After he had cuts on his arms and blood dripping
down his face, Jack Carter was a vanquished foe. He was at the mercy of
Daniel.”2
In Florida, if a 15-year-old is charged with murder, the prosecutor
can send him automatically into the adult system without judicial review. Rimmer had been involved previously in a highly publicized case
when he prosecuted two other Panhandle boys, Alex and Derek King,
for the murder of their father.3 Now, he was going to prosecute Daniel
Carter on the most serious charge possible: premeditated murder. According to Florida law, if convicted, the lanky, sandy-haired boy would
receive a mandatory sentence of life without parole.
That devastating night, Cindy Carter lost her brother and was in
danger of also losing her son. She discovered what so many other parents and youth have discovered: In America’s justice system, a 15-yearCoalition for Juvenile Justice
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old can be a boy on Tuesday and suddenly, on Wednesday, be considered a fully grown man.
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Instead of celebrating a court that
endeavors to protect our communities
by rehabilitating youth, a wave of
legislative change has threatened to
dismantle it.
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The Changing
Justice System

A

little more than 100 years ago, the country’s first juvenile court was created in Chicago. It represented an
historic change: a judiciary based on the premise that
public safety is best served by an emphasis on
rehabilitation, rather than punishment and incarceration. The
juvenile court recognized that youth are not finished products and
could benefit greatly from education, health and mental health
treatment, vocational direction and other pro-social interventions.
It recognized that children and teens are malleable and easily
influenced. As a result, the court developed youth-only facilities
where youngsters would not mingle with adult prisoners.

A century later, instead of celebrating a court that endeavors to
protect our communities by rehabilitating youth, a wave of legislative change has threatened to dismantle it. Since 1991, almost
every state has eliminated important gateways that youth have had
to pass through before being deemed adults in the eyes of the law.4
The laws have different names: Georgia’s SB440, California’s Proposition 21, New York’s Juvenile Offender Law, Oregon’s Ballot Measure 11 and Massachusetts’ Juvenile Justice Reform Act. Each law
works in a slightly different way, yet the end result is essentially
the same.
These laws redefine the boundary between childhood and adulthood in ways that have little parallel in other parts of international,
Childhood on Trial
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federal, state or local law. Around the world, age 18 is the most frequently drawn line of demarcation between child and adult.5 Across
the country, youth must be 18 to vote; in many states, they cannot

The pathways from the juvenile
justice system to the adult criminal
justice system have become wider,
shorter and more prevalent.
drive until they are 16 and they must be 21 to purchase alcohol. Yet,
legislation allows youth who are too young to drive, get married or join
the military—as young as age ten in some cases—to be tried, convicted,
sentenced and imprisoned as if they are adults.
Daniel Carter is just one example of the burgeoning number of youth
experiencing the impact. The public has become increasingly more familiar with the most shocking and dramatic of the stories, where someone
has unfortunately been killed. The media closely followed the case of
12-year-old Lionel Tate who was sentenced to life in prison without
parole for killing another child. The country read about Nathaniel Brazill
who was 13 years old when he fatally shot a teacher and was sentenced
as an adult to spend the next 28 years in prison. But while highlypublicized and memorable, these cases only hint at the astounding frequency and myriad lesser crimes for which youth are being swept, without appropriate judicial review and individualized assessment, into the
adult criminal justice system—youth that the public hears little or nothing about.
In Michigan, a 14-year-old girl named Christie Eve Clore, with
braces on her teeth, was sentenced to a year in prison, surrounded by
adult criminals, for setting a neighborhood fire in which no one was
physically hurt.6 In California, a 16-year-old named Michael Duc Ta—
whose only previous contact with police was as a protective measure
when he had suffered a beating by his father—is serving a sentence of
35 years to life for driving a car from which shots were fired, even though
no one was hurt; this is a stiffer sentence than a adult might get for
premeditated murder.7
Coalition for Juvenile Justice
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Even more egregious, in New York, Vermont and other states, thousands upon thousands of 16 and 17-year-olds are being prosecuted in
the adult system, not just for violent crimes like murder and rape, but
also for nonviolent crimes, such as burglary and drug offenses. In these
states, even a misdemeanor, such as possession of a small amount of
marijuana, can mean that a youth winds up in adult court. Across the
country, nearly one in five offenders under age 18—the vast majority of
whom have committed nonviolent offenses—is prosecuted as an adult.8
■

Each year, as many as 218,000 youth under age 18 are automatically excluded from the juvenile justice system—not because of the severity of their crimes and not because they are
violent and habitual offenders—but solely because of their age.9
Thirteen states have discarded the traditional age of 18 and
established a lower age of adulthood for youth who commit any
crime, major or minor, significant or insignificant.10 The majorities of these 16- or 17-year-olds have committed nothing
more serious than minor property or drug offenses, but are sent
into the adult system simply because they are legally defined as
adults under state law.

■

Twenty-nine states automatically exclude certain youth and
certain crimes (ranging from serious violent crimes to lesser offenses, such as drug charges) from juvenile court jurisdiction.
Twenty-two states require or allow adult prosecution of juveniles accused of property offenses, such as burglary.11

■

■

As in Florida, 15 states have direct file12 laws, which give the
prosecutor discretion to bypass the juvenile court judge and
move juvenile cases directly into adult court.13
Thirty-four states have enacted “once an adult, always an adult”
statutes, meaning that a youth who is convicted in adult court
will typically remain in adult court, no matter how small and
insignificant the subsequent offense.14

The Historical Perspective
Daniel Carter, like so many other youth in the adult court, came to
the attention of the law during a period of time when the pathways
from the juvenile justice system to the adult criminal justice system
have become wider, shorter and more prevalent. Several factors brought
about this movement. Between 1984 and 1994, arrest rates for juveChildhood on Trial
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niles charged with violent offenses jumped 78 percent.15 Particularly
alarming to the public was a spike in two of the most heinous crimes:
murder and aggravated assault. Media images of shocking offenses and
seemingly unrepentant teenagers, along with alarming predictions by
criminologists, convinced the public that violent juvenile crime would
soon spiral out of control, infecting not just urban areas but small towns
and suburbs.
Politicians—some motivated by elections and others genuinely concerned about preventing crime—acted promptly, introducing a raft of
“adult time for adult crime” legislation. Some legislators promoted their
bills by denouncing the rehabilitation in the juvenile court and deeming it a waste of resources on the new breed of super predators that were
beyond help and hope.16 Others faulted the juvenile system as being
too lenient, lacking the legal muscle to hold teenagers accountable and
unable to apply appropriately harsh sentences.
As it happened, the warnings about super predators were overstated.
Between 1994 and 2000, the overall juvenile arrest rate declined 13
percent with even larger decreases in violent offenses. By 2000, murder

Youth in the Adult System: the Numbers
■

■
■

An estimated 7,500 cases are judicially waived to criminal
court each year.*
27,000 are sent by direct file by a prosecutor.**
218,000 completely bypass the juvenile system and are
sent via legislation that sets a lower age of adulthood than
age 18.***
*

Source: Adapted from Puzzanchera, C., Stahl A., Finnegan T., Tierney.
N. and Snyder H., Juvenile Court Statistics 1999. Washington DC:
Office of Juvenile Justice and Delinquency Prevention, 2003 http://
ncjj.servehttp.com/NCJJWebsite/faq/transfertocourt.htm
**

Source: H. Snyder and M. Sickmund, Juvenile Offenders and Victims:
1999 National Report. Pittsburgh, PA: National Center for Juvenile
Justice, 1999
***

Source: H. Snyder and M. Sickmund, Juvenile Offenders and Victims:
1999 National Report. Pittsburgh, PA: National Center for Juvenile
Justice, 1999
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and robbery arrest rates for juveniles reached their lowest levels in 20
years.17 Based on FBI statistics, 88 percent of U.S. counties reported
no juvenile murderers in 1997; more than 25 percent of homicides by
juveniles took place in just eight counties, mainly large urban areas.18
As criminologist, Alfred Blumstein, and others have pointed out,
the large sudden spike in juvenile violence in the mid-1980s can be
attributed to the development of drug markets, especially crack cocaine, in a handful of urban areas. At the same time, as more guns came
onto the streets, the number of deaths soared.19 The decline in youth
violence has been frequently attributed to a combination of interwoven
social forces and policy innovations: the influence of a stronger economy;
growing intolerance for violent behavior; a declining illicit drug market, the growth of community policing and a concerted effort to keep
guns out of the hands of juveniles; and the leadership of community
groups that provide mediation between battling gangs.20
Despite these encouraging crime statistics, there has been little impact on legislation, policy and the treatment of young offenders across
the country. Currently, more than 4,000 youth under the age of 18 are
serving sentences in adult state prisons.21 If the founders of the Juvenile
Court were around today, what would they conclude about the system
that they helped usher in?
They would hear this description of an adult jail where up to two
dozen youth are housed every day:
For large parts of the day, youths are kept in their 6-foot by 9-foot cells
or are confined to the cellblock and a small, dreary room…For a
period, out of sheer desperation for attention, juveniles were nicking
their wrists with the appearance of attempted suicide.22
They would listen to the words of a community activist:
People think there must be some kind of education for these kids in
prison. But the only thing they learn is how to fight, how to get raped,
how to curse and use dope, how to spend time in isolation for talking
back, how to lose their humanity, how to get more and more angry.23
And hear the lament of Daniel Carter’s mother:
He has been beaten by other inmates, and refused medical and dental
care. If he expresses the desire to die, he is strapped to a chair with a
lead apron. Why is this happening to a child who hasn’t even been
convicted of any crime?
Childhood on Trial
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Hearing this choir of voices, we have to conclude that, in 21st Century America, the line that was established 100 years ago between youth
who commit crimes and hardened adult criminals; between youth who
can be pointed in the direction of becoming law-abiding citizens and
youth that society has given up on, has become seriously blurred.
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“Not every jurisdiction is filled with
enlightened decision makers and
prosecutors who have enough
experience to know which youth are
truly unfit for juvenile court.”
—Kurt Kumli, deputy district attorney and head of the
juvenile division in Santa Clara County (CA)
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Pathways to
Adult Court:
A Legal Primer

T

here are three fundamental ways in which a youth can
wind up in the adult legal system: judicial waiver; direct file, and statutory exclusion.

The Traditional Route: Judicial
Waiver
There have always been legal provisions to send youth into adult
court. Traditionally, this power has rested with the juvenile court
judge who typically reserves the decision for the oldest and most
hardened teenagers. A hearing is set to determine if the case warrants such a move. Bound by a Supreme Court ruling,24 the judge
takes many complex, interwoven issues into consideration: How
old is the youth? What is the youth’s previous record and history
with the court? What is the juvenile’s mental and physical maturity? How serious was the offense? Was it committed in an aggressive, violent, premeditated or willful manner? What current public
safety risk does the youth present? What have been the previous
attempts at rehabilitation and how did the youth respond? Is there
a program or facility available that could assure public safety while
also offering treatment?25

Childhood on Trial
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Types of Judicial Waiver
Discretionary Waiver: A juvenile court judge may waive jurisdiction and transfer the case to criminal court, typically based on
factors outlined in the Kent v. United States 1996 Supreme Court
decision.
Mandatory Waiver: A juvenile court judge must waive jurisdiction
for the case to the adult criminal court if probable cause exists that
the juvenile committed the alleged offense.
Presumptive Waiver: The burden of proof concerning a transfer
decision is shifted from the state to the juvenile. This form of waiver
requires that certain categories of juvenile offenders be waived to
criminal court, unless they can prove that they are suited to juvenile rehabilitation.
Source: State Legislative Responses to Violent Juvenile Crime: 1996-97 Update. www.ojjdp.ncjrs.org/jjbulletin/9811/jurisdictional.html

Media accounts and tough-on-crime legislators have often charged
that juvenile court judges are legally unable and resistant to sending
youth into the adult system. However, this is not the case. Forty-six
states allow judicial waiver of youth—as young as ten in some cases.26
Prominent studies from South Carolina and Utah indicate that juvenile
court judges do not reject appropriate requests, but rather approve eight
of every ten transfer requests made by prosecutors.27
What has changed is that now the vast majority of youth who come
into the adult system have been sent there without individualized judicial review and oversight. More often than not, legislation restricts or,
in some cases, eliminates the role of the judge. An estimated 7,500
cases are judicially waived to criminal court each year,28 representing
only 15 percent of all decisions made to prosecute juveniles as adults.29

Power to the Prosecutor Rather
than the Judge: Direct File
In 1981, direct file legislation was initiated in Florida. Following in
that state’s footsteps, today in 15 states, the prosecutor—rather than
the judge—has the primary power to decide whether a case will be
Coalition for Juvenile Justice
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heard in juvenile or adult court.30 In 1996, an estimated 27,000 juveniles, such as Daniel Carter, were proceeded against as adults as a result
of prosecutors’ decisions.31 At its peak in 1995, Florida alone reported
5,350 such transfers, more than half of them for property offenses that
involved no violence.32 In 1999-2000, the number declined to 3,297
youth, but Florida still tries more juveniles as if they are adults than
most other states with direct file.33 Currently, there are numerous 17year-olds serving upwards of two years in the state’s adult correctional
facilities for nonviolent crimes, such as selling marijuana and possession
of cocaine.34
Under direct file, prosecutors generally are not required to follow
the process and procedures called for in Kent v. United States. Proponents say that automatically sending certain youth into the adult system expedites justice by eliminating costly and time-consuming judicial hearings. Another rationale for bypassing the juvenile judge has
been to ensure that serious, habitual offenders are given lengthier terms
and more severe punishment than assumed to be available in the juvenile system. Some have argued that eliminating a lengthy hearing process can save both time and limited juvenile court resources—resources
that could be better put to use for low-level and first-time offenders
who stand a better chance of being rehabilitated.
A range of organizations, such as the National District Attorneys
Association (NDAA), law enforcement and crime victims’ groups, has
supported relatively broad use of direct file.
However, critics, such as Human Rights Watch, caution that prosecutors can potentially misuse their power in order to portray themselves as servants of the public good by overcharging youth in order to
secure automatic transfers to criminal court.35 In one Texas study, for
example, district attorneys in Harris County, where Houston is located,
sent youth into the adult system in far greater numbers than any other
urban county in the state.36
Even some prosecutors take heed. Deputy district attorney, Kurt
Kumli, head of the juvenile division in Santa Clara County, California,
agrees that the use of direct file can be a powerful mechanism to cut
down on what he calls “the cottage industry” of attorneys, expert witnesses and psychologists that frequently surround hearings to determine if a youth is fit for transfer to adult court. This is especially true in
jurisdictions where prosecutors and judges have an established history
of concurring about which youth should be tried in adult court.
Childhood on Trial
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Yet, Kumli noted, the process is also fraught with potential for abuse,
both unintended and intended. “Not every jurisdiction is filled with
enlightened decision makers and prosecutors who have enough experience to know which youth are truly unfit for juvenile court,” Kumli
warned. “Direct file is very subject to political whim and overuse.”
In Vermont, for example, statutes allow the state to direct file 16
and 17 year-olds on adult criminal charges, regardless of whether the
alleged act is a misdemeanor or felony. In practice, approximately 80
percent of Vermont youth, aged 16 and older, have their cases charged
and disposed of in adult courts. Vermont also employs a “reverse waiver”
option that allows the court to transfer a criminal charge brought against
a juvenile from the adult court’s jurisdiction to that of the juvenile
court. This occurs rarely—only about three percent of the time.37
“Under the juvenile system, a 16-year-old would have a ticket to
services—a social worker, mental health treatment, a foster home, a
range of home, school and community-based services,” explained Chris-

States with Direct File Provisions
Arizona, Arkansas, California, Colorado, District of Columbia,
Florida, Georgia, Louisiana, Michigan, Montana, Nebraska, Oklahoma, Vermont, Virginia and Wyoming.

Source: Griffin, Patrick, Trying and Sentencing Juveniles as Adults: An Analysis
of State Transfer and Blended Sentencing Laws. Pittsburgh, PA: National Center for Juvenile Justice, Oct. 2003
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tine Johnson of Vermont’s newly created Juvenile Justice Commission.
“In the adult system, this same 16-year-old gets sentenced to probation
and becomes part of a 100-to-200 person caseload. Essentially, he or
she may fall through the cracks, in an adult system not entirely equipped
to meet the multi-faceted needs of 16-17 year olds.”
Without objective oversight coupled with specialized training and
guidelines, a prosecutor’s decision to move a youth into adult court can
be arbitrary and inconsistent within and across states, and even within
individual counties. Yet only about one-third of prosecutors’ offices report having a specialized unit or designated attorneys to handle juvenile transfer cases.38 Fewer than 12 percent of prosecutors’ offices report
having written guidelines about proceeding against juveniles in adult
criminal court.39

Eliminating Individualized Justice:
Statutory Exclusion
Over the past decade, almost every state has enacted legislative provisions to require that certain youth are sent into adult court; and, if
convicted, to have them serve mandatory sentences. These laws have
different scopes and means of being enacted. However, they have one
major point in common: individualized justice—based on the ability of
a judge, jury and the prosecutor to consider the unique circumstances
of a crime and tailor a sentence to the individual—is essentially eliminated.
Statutory exclusion laws40 are by far most responsible for sending
the largest number of youth into the adult system. According to a report by the National Center for Juvenile Justice, “When the effects of
statutory exclusion and mandatory waiver provisions are considered together with those brought about by lowering the age of adult criminal
responsibility, it becomes clear that state legislators are ‘transferring’ far
more young people to criminal courts than either judges or prosecutors.”41
Statutory exclusion laws fall into three basic categories:
1) Those that exclude youth from juvenile court, because the age
of adulthood in the criminal code is set below age 18;
2) Laws that exclude juveniles based on categories of crimes; and
3) “Once an adult, always an adult” provisions.
Childhood on Trial
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Each state can have one or a combination of these provisions.
In 13 states, youth who are charged with any act of delinquency—
approximately 218,000 each year—find themselves in the adult system
because legislation has set the age of adulthood at age 17 or even 16.
For example, in New York State, at age 16, a youth who commits either
a misdemeanor or a felony is prosecuted in the adult system. In the
mid-1990s, in response to a highly publicized murder committed by a
teenager, the New Hampshire legislature lowered the age from 18 to 17
years for a teen to be considered an adult in the eyes of the law.
However, if the purpose of sending youth into the adult system is to
ensure stiffer sentences, the goal may not be met in the majority of
juvenile cases transferred due to age exclusion laws. Adult court judges

States with Statutory Exclusion
Provisions
Alabama, Alaska, Arizona, California, Delaware, Florida, Georgia,
Idaho, Illinois, Indiana, Iowa, Louisiana, Maryland, Massachusetts,
Minnesota, Mississippi, Montana, Nevada, New Mexico, New
York, Oklahoma, Oregon, Pennsylvania, South Carolina, South
Dakota, Utah, Vermont, Washington, Wisconsin.

Source: Griffin, Patrick, Trying and Sentencing Juveniles as Adults: An Analysis
of State Transfer and Blended Sentencing Laws. Pittsburgh, PA: National Center for Juvenile Justice, Oct. 2003
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States with Under 18 as the Age of
Adulthood
Age 16: Connecticut, New York and North Carolina
Age 17: Georgia, Illinois, Louisiana, Massachusetts, Michigan,
Missouri, New Hampshire, South Carolina, Texas, Wisconsin

Source: Bozynski, Melanie and Szymanski, Linda, National Overview: State
Juvenile Justice Profiles. Pittsburgh, PA: National Center for Juvenile Justice,
2004. http://www.ncjj.org/stateprofiles/

receive many more juvenile cases for low-level crimes than for capitol
crimes, and when comparing first-time, nonviolent juvenile offenders
with the hardened adult criminals appearing before them, typically
hand out light sentences of probation. Probation officers, burdened
with overwhelmingly large caseloads, also do not regard such youth as
serious offenders who need stringent supervision.
New Hampshire youth workers say that they repeatedly see the repercussions. In one case that rings familiar, a young man was becoming
increasingly disruptive in his community. At home, he beat up his brother
and put his fist through the walls of his room. At school, he assaulted a
fellow student. Yet, those who knew the boy recognized that he was far
from incorrigible. Rather, he suffered from mental health issues that
needed attention before they got even worse. However, because he was
age 17, he was sent to adult county jail for two weeks before being
Childhood on Trial
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released on probation. As a juvenile, this young man would have been
eligible for counseling and medical treatment. But the adult system
does not provide such help, and adult courts often cannot give attention to first-time and lower-level offenses. Cases are too often dismissed
or the offenders receive minor sanctions.
The situation had the opposite of the desired effect. The boy “got
the overkill of being with the adult population, and then he goes home
with no accountability,” says Emily Hacker, a case manager with New
Hampshire’s Child and Family Services. “It makes it really unhealthy
for him, the family and the community. It makes the community unsafe.”42

States with “Once an Adult/Always an
Adult” Provisions
Alabama, Arizona, California, Delaware, District of Columbia,
Florida, Hawaii, Idaho, Illinois, Indiana, Iowa, Kansas, Maine,
Maryland, Michigan, Minnesota, Mississippi, Missouri, Nevada,
New Hampshire, North Carolina, North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, South Dakota, Tennessee, Texas, Utah, Virginia, Washington, Wisconsin.

Source: Griffin, Patrick, Trying and Sentencing Juveniles as Adults: An Analysis
of State Transfer and Blended Sentencing Laws. Pittsburgh, PA: National Center for Juvenile Justice, Oct. 2003
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Using another form of statutory exclusion, 29 states have enacted
laws that exclude certain crimes and offenders from juvenile court jurisdiction. For example, in Georgia, the law passed under Senate Bill 440
(SB440) requires that youth as young as 13 who are accused of one of
the “seven deadly sins”— murder, voluntary manslaughter, rape, armed
robbery, aggravated sodomy, aggravated child molestation and aggravated sexual battery—be charged, tried and sentenced as adults. If convicted, they serve a mandatory ten years in prison without the possibility of parole. No one is sure exactly how many youth across the country
these laws impact each year.
Another statutory exclusion category has been created in 34 states
for youth who have been prosecuted as adults and are subsequently
accused of new offenses.43 These “once an adult, always an adult” provisions frequently mean that a youth prosecuted in adult court will be
excluded from future juvenile court jurisdiction, no matter how minor
the subsequent offense.
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Youth prosecuted in the adult system
are more likely to re-offend—and to
re-offend more quickly and by
committing more serious offenses—
than youth who are prosecuted
through the juvenile system.
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The Impact on
Society

N

ow that more youth and younger youth are entering
adult courts, jails and prisons, it is imperative to
analyze the repercussions. Many studies from around
the country have emerged and are beginning to answer critical questions.

Does the practice of prosecuting youth
as adults truly make our neighborhoods
safer?
Studies indicate that sending youth into the adult system has
little or no deterrent effect on juvenile crime. In fact, paradoxically,
the policy puts the pubic at greater risk. An increasing body of
research concludes that youth prosecuted in the adult system are
more likely to re-offend—and to re-offend more quickly and by
committing more serious offenses—than youth who are prosecuted
through the juvenile system.
“It’s counterintuitive to say that punishment backfires. It’s hard
to get the public to understand,” said Jeffrey Fagan, professor of
law and public health at Columbia University who has conducted
several studies.44
This high re-offense rate has many intertwined explanations.45
The adult system lacks the juvenile system’s emphasis on individuChildhood on Trial
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alized and rehabilitative treatment, such as schooling, vocational training and mental health treatment. Without such supports, a youth is
likely to return to the community uneducated and unskilled, and without a solid means to earn a living and become a productive member of
society.

The toxic effects of transfer and waiver on
youth development are most pronounced
for those who are sent into the adult
criminal system with no prior criminal
history or record.
—Jeffrey Fagan, professor of law and public health, Columbia University

Vincent Cortez can speak from experience. At age 16, he was sent to
an Arizona prison for getting high on carburetor cleaner. Because he
already had two juvenile felony convictions—both of them for nonviolent offenses—his transfer into the adult system was automatic. When
he was released, the young man, angry and hateful towards authority,
was returned to society with no job skills and the same eighth-grade
education with which he entered the system. As Cortez told a reporter
for the Arizona Republic newspaper, “I tried to get a job, but when
you’ve been locked up, there ain’t nothing you can put down there,”
referring to a job application asking for past employment. Groomed for
a life of crime, he lasted only two months in the community before
committing an armed robbery. Now, at age 20, Cortez is serving a
sentence of seven and a half years.46
Moreover, the social labeling and legal stigma of being tried in adult
court—including losing the future right to vote and to serve on a jury—
can cause youth to feel isolated from mainstream society. It can also
weaken ties to family and support systems, such as teachers, community leaders and other positive role models. For a teenager in the adult
justice system, “adult mentoring” can backfire. Rather than providing
a positive model, an adult criminal may pass on “tricks of the trade” to
a vulnerable youth. Researcher Donna Bishop, a professor of criminology at Northeastern University, interviewed youth in adult facilities in
Florida and noted that they “spent much of their time talking to more
Coalition for Juvenile Justice
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skilled and experienced offenders who taught them new techniques of
committing crime and methods of avoiding detection.”47 The toxic effects of transfer and waiver on youth development are most pronounced
for those who are sent into the adult criminal system with no prior
criminal history or record.48
Josh B. is a 16-year-old Californian who addressed this issue on the
most personal level. Incarcerated on drug and burglary charges, he admits his guilt and agrees that he deserves some punishment. But, he
also wonders why someone who did not commit a violent crime and
who is ready and eager to address his drug problems, is at risk of being
incarcerated with adult career criminals. “I have to admit it. I’m scared.

A Boon to Public Safety?
Across the United States, research indicates that prosecuting youth
in the adult system has little or no deterrent effect on the juvenile
crime rate, and is harmful, rather than helpful, to public safety.
FLORIDA
Researchers in Florida looked at matched pairs of offenders. Youth
transferred into the adult system were more likely than the juvenile cases to have indications of felony re-offending after the age of
18. When both the transferred and juvenile cases in a matched
pair re-offended, the transferred youth was more likely to commit
a more serious crime.
Source: Lanza-Kaduce, Lonn, Frazier, Charles E., Lane, Jodi and Bishop, Donna.
Juvenile Transfer to Criminal Court Study: Final Report. Florida Department of
Juvenile Justice, Office of Juvenile Justice and Delinquency Prevention, January
2002

In a comparable study, the Miami Herald matched teens with similar
criminal records of the same age and race. One group was tried in
Florida’s adult courts; juvenile court judges sent the other group
into various juvenile rehabilitative programs. The Herald found
that “[s]ending a juvenile to prison increased by 35 percent the
odds he’ll re-offend within a year of release.”
Source: Greene, Ronnie and Doughery, Geoff. “Kids in Prison: Tried as adults,
they find trouble instead of help and rehabilitation,” Miami Herald. 18 March
2001
Continued on next page
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A Boon to Public Safety? continued
NEW JERSEY AND NEW YORK
A study compared 800 youth charged with burglary and robbery
in New York, where all 15 and 16-year-olds were tried in adult
court, with a similar group in New Jersey that went into juvenile
court. There was not much difference in the re-offense rate of the
nonviolent offenders. But, among the robbers—the more serious
offenders—those sent to juvenile court were far less likely to commit a new crime, and when they did it was after a significantly
longer period of time.
Source: Fagan, Jeffrey, “The Comparative Advantage of Juvenile Versus Criminal Sanctions on Recidivism Among Adolescent Felony Offenders,” Law and
Policy, Vol. 18, 1996, cited in The Changing Borders of Juvenile Justice: Transfer of Adolescents to Criminal Court, edited by Jeffrey Fagan and Franklin E.
Zimring. University of Chicago Press, 2000.

PENNSYLVANIA
A criminology professor at Indiana University of Pennsylvania compared the recidivism of 557 Pennsylvania teens matched for age,
past criminal record, type of weapon, type of weapon used in the
crime and other pertinent factors. He found the re-offense rate to
be consistently and substantially worse among the youth whose
cases were tried in adult court. They were more likely to be rearrested and more likely to be charged with violent felonies.
Source: Mayers, David L., Adult Crime, Adult Time: Punishing Violent Youth
in the Adult Criminal Justice System, Sage Publications (2003),
wwwsagepub.com. Also Stack, Barbara White, “Is This Justice? Punishment
backfires under “adult time,” Pittsburgh Post-Gazette, 20 March 2001.

MINNESOTA
In a Minnesota study, 24 months after being released, transferred
youth were found more likely than non-transferred youth to reoffend: 58 percent versus 42 percent.
Source: Podkopacz, Marcy R. and Feld, Barry C., “The End of the Line: An
empirical study of judicial waiver,” Journal of Criminal Law and Criminology,
86 cited in Butts, Jeffrey A. and Mitchell, Ojmarrh, “Brick by brick: Dismantling the border between juvenile and adult justice.” Criminal Justice 2000,
Volume 2. Washington, DC: National Institute of Justice, U.S. Department of
Justice, 2000.
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GEORGIA AND IDAHO
According to researchers at the Urban Institute, a study in Georgia
also failed to detect a significant difference in the rate of juvenile
offending following the enactment of expanded transfer provisions.
The same conclusion was reached by a research team who compared changes in juvenile violence in Idaho, which had recently
expanded its transfer laws, to crime in Montana, which had not
changed its laws.
Source: Butts, Jeffrey A. and Mitchell, Ojmarrh, “Brick by brick: Dismantling
the border between juvenile and adult justice.” Criminal Justice 2000, Volume
2. Washington, DC: National Institute of Justice, U.S. Department of Justice,
2000.

In a study of Idaho’s mandatory transfer statute introduced in 1981,
the arrest rates for the five-year period prior to the new law were
compared to the rate five years following its implementation. Researchers found no evidence of general deterrent effects. Instead,
arrests increased in Idaho, as compared to two comparison states
without mandatory transfer.
Source: Jensen, Eric L. and Metsger, Linda K., “A Test of the Deterrent Effect of
Legislative Waiver on Violent Juvenile Crime,” cited in The Changing Borders
of Juvenile Justice: Transfer of Adolescents to Criminal Court, edited by Jeffrey
Fagan and Franklin E. Zimring. University of Chicago Press, 2000.

I’ve heard how they jump you and teach you to steal and fight. I’m not
a fighter. I’ve never hurt anyone in my life. So why are they doing this?
In my opinion, if you send massive amounts of kids to prison and let
the adult criminals be their teachers, it’s going to come back to haunt
everybody.” 49
John J. DiIulio, the Princeton University professor who coined the
term super predator, has spoken out on the long-range repercussions of
exposing youth to adult offenders. He told the New York Times, “Most
juvenile offenders are not guilty of repeated or random acts of serious
violence. Most kids who get into serious trouble with the law need
adult guidance. And they won’t find suitable role models in prison.
Jailing youths with adult felons under Spartan conditions will merely
produce more street gladiators.”50
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Do only the “worst of the worst” wind up
in adult court?
“Adult time for adult crime” legislation was originally enacted to
address perceived increases in hard-core juvenile violence. The targets
were to be youth who have committed violent crimes and repeat offenders who may have exhausted the resources of the juvenile system.
Yet, the vast majority of youth under age 18 in the adult system are
nonviolent property and drug offenders, many of them first-time offenders. This is particularly true in the 13 states that have lowered the
age at which youth exit juvenile court jurisdiction.
In addition, statutory exclusion laws in at least 20 states authorize
or mandate adult prosecution of juveniles accused of drug offenses.
Twenty states require or allow adult prosecution of juveniles accused of
property offenses, such as arson or burglary. Youth in 11 states who are
charged with nonviolent crimes, such as soliciting a minor to join a
street gang, perjury and treason, can also wind up in adult court.51 One
important study notes that more than half the cases in adult court were
nonviolent drug or property offenses: 43 percent were person offenses;
37 percent property offenses; 14 percent drug offenses and six percent
public order offenses.52

Is it cost effective to send youth into the
adult criminal court?
Like most legislation drafted in response to fear, new transfer mechanisms were frequently hastily drafted and implemented. In many states,
putting the mechanisms into practice has proven chaotic and costly.
For example, in California, ballot measure Proposition 21 requires youth
as young as 14 to be tried as adults for certain crimes and gives prosecutors expanded powers. The California Legislative Analyst’s Office estimates that this measure, which is similar to other measures around the
country, could cost the state’s taxpayers $100 million per year in added
operating costs, plus $200-$300 million for new jail construction.53 In
total, the estimate is that Proposition 21 could cost taxpayers about $5
billion over a ten-year period, with no evidence that it would enhance
public safety.54 But, such figures only hint at enormous long-term
economic repercussions.
While it is true that providing treatment to youth in the juvenile
justice system generates more immediate expense—whether it be for
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out-of-home placement or home and community based services and
supports—such up-front costs are less expensive in the end than the
burdensome financial and public safety costs created by ineffective management of youth within the adult criminal justice system. The majority of youth in the adult system return to their communities within a
short period of time. For youth under age 18 when admitted to state
prison, eight percent are released before their 18th birthday; more than

The Worst of the Worst?
■

The majority of youth convicted between 1995 and 1999 in
Florida’s adult courts committed nonviolent crimes such as
burglary, theft and drug charges. Homicides comprise just
two of every 100 of Florida’s youthful adult court convictions.
Source: Greene, Ronnie and Doughery, Geoff. “Kids in Prison: Tried as
adults, they find trouble instead of help and rehabilitation,” Miami Herald. 18 March 2001

■

Nearly a third (32 percent) of all youth tried as adults in
Florida had no prior convictions, and nearly half (49 percent) had just one or no-prior convictions. In the majority of
cases, teens were sent into Florida’s adult system without
first being admitted to the state’s most intensive juvenile
programs, such as locked facilities.
Source: Greene, Ronnie and Doughery, Geoff. “Kids in Prison: Tried as
adults, they find trouble instead of help and rehabilitation,” Miami Herald. 18 March 2001

■

A comprehensive study of transfer prepared by the Pretrial
Services Resource Center, entitled “Youth Crime, Adult
Time,” examined 2,584 cases in 18 jurisdictions across the
country and concluded that a great many youth who come
into the adult system via statutory exclusion have cases that
are eventually dismissed, resolved without conviction, or
transferred back to the juvenile system, because they are not
significantly serious or strong.
Source: Juszkiewicz, Jolanta, Youth Crime/Adult Time: Is Justice Served?
Washington, DC: Building Blocks for Youth and Youth Law Center,
2000, www.buildingblocksforyouth.org/ycat/ycat.html
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75 percent are released before the age of 22; overall, 93 percent of offenders will have served their minimum sentence before reaching age
28.55 In another study, 40 percent of juveniles tried in adult court were
released on probation—receiving neither the sanctions necessary for
public safety, nor the rehabilitative support available in the juvenile
system. 56
Youth that have spent time incarcerated in the adult system are still
in the prime of life—many still in their teens—when they return to
their communities. Without a high school diploma, adequate vocational
skills, medical and mental health treatment, these youth will likely join
the ranks of the unemployed.57 It is estimated that each year’s class of
high school dropouts alone costs the country more than $200 billion in
future lost earnings.58
Having an adult criminal record—as opposed to a juvenile record,
confidentially held, outside of public scrutiny—further compounds the
difficulty of entering the job market. Research recently published in
the American Journal of Sociology cites that people who have a criminal
record are only one-half to one-third as likely as non-offenders to be
considered by employers, suggesting that a criminal record does indeed
present “a major barrier to employment.”59
Josh B., a young man awaiting trial on drug and burglary charges,
explains: “If I’m tried as an adult, it won’t matter if I never use drugs

The way corrections supervises
teens—the way they counsel,
educate, and teach skills—will have a
long term effect on their behavior.”
—Marsha Levick, legal director, Juvenile Law Center
again. It won’t matter if I never commit another crime. I’ll still have
adult charges on my record, which means that a lot of my options will
be terminated. All my life, I’ve had this dream to be a park ranger. I
love being outdoors and the idea of helping other people appreciate
nature. But, forget it!”60
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Adolescence is the time when juvenile justice interventions like substance abuse and mental health treatment, education, vocational training and anger management are most likely to make an impact. Studies
indicate that the influence of a mentor—even just one consistent and
caring adult—can be the difference between a teenager who succumbs
to drugs and gangs and a teenager who avoids such negative influences.
In previous annual reports, the Coalition for Juvenile Justice has highlighted a variety of cost-effective programs and initiatives that have rehabilitative impact with all levels of offenders, while continuing to maintain and enhance public safety. For example, for a broad range of young
offenders whose principal needs center around mental and behavioral
health issues, family-strengthening approaches to treatment, conducted
in home, community and residential settings, demonstrate positive
impacts by stabilizing the pro-social behavior of youth and re-integrating them back into family, school and community life. Some treatment
efforts specifically demonstrate long-term reductions, ranging from declines of 25 to 75 percent in the rates of re-arrest, for juveniles identified as being in need of mental health services.61 Within an institutional setting, the Texas Youth Commission (TYC) operates specialized
treatment programs for serious violent offenders, sex offenders, chemically dependent youth and youth with severe emotional disturbances.
And, again, the overall re-offense rate is consistently low.62
As Marsha Levick, legal director of the Juvenile Law Center, noted:
“Strong rehabilitative programs will bear more fruit during adolescence
than later in life. Thus, the way corrections supervises teens—the way
they counsel, educate, and teach skills—will have a long term effect on
their behavior.”63

Are youth treated fairly, without
discrimination based on race, culture, or
economic standing, when sent to adult
court?
When Georgia parent, Billie Ross, was asked if she believes that race
was an issue in sending her son into the adult system, she said, “I hesitate to say it, but, yes. People see black males and they lump them
together. They make assumptions. Because he’s black, they never gave
him the benefit of the doubt.”64
Such personal anecdotes, coupled with an abundance of statistical
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research, raise serious questions about the impartiality of the justice
system. Within the juvenile system, disproportionately high numbers
of youth of color are more often confined, receive harsher sentences, and
are more frequently transferred from juvenile to adult court jurisdiction. Some claim that racial bias is not a factor, but rather the inevitable
result of youth of color committing more crimes, and more serious crimes,
than white youth. However, myriad studies indicate that differential,
negative responses, based on race, take place at all stages of the juvenile
justice process, and in particular when it comes to deciding which youth
will be transferred to adult court.
As Daniel Macallair, executive director of the Center on Juvenile and
Criminal Justice and co-author of a report on juvenile offenders of color,

Fair and Equal Treatment?
■

Minority youth are more likely than white youth, who commit comparable crimes, to be referred to adult court, to be
detained, to face trial as adults and to be jailed with adults.
Source: Poe-Yamagata, E., et al. And Justice for Some Washington, DC:
National Council on Crime and Delinquency, 2000

■

Three out of four of youth admitted to state prisons are racial/ethnic minority youth.
Source: Poe-Yamagata, E., et al. And Justice for Some Washington, DC:
National Council on Crime and Delinquency, 2000

■

The National Household Survey on Drug Abuse reports that
white youth are more than a third more likely to have sold
drugs than African American youth. The National Institute
of Drug Abuse Survey of high school seniors found that white
students use cocaine at a rate that is seven to eight times
higher than the rate for African American students, and heroin
at seven times the rate of African American students. Yet,
more than 99 percent of the youth prosecuted as adults for
drug offenses in Cook County (IL) were minority youth.”
Source: Ziedenberg, Jason, Drugs and Disparity: The Racial Impact of
Illinois’ Practice of Transferring Young Adult Offenders to Adult Court
Washington, DC: Building Blocks for Youth, 2002. www.
buildingblocksforyouth.org/Illinois/Illinois.html) Editor’s Note: For a
full picture of the Illinois state reform movement, see page 54.
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has noted: “Discrimination against kids of color skyrockets when juveniles are tried as adults. There’s a double standard: throw kids of color
behind bars, but rehabilitate white kids who commit comparable
crimes.”65
Building Blocks for Youth, a project led by an alliance of children’s
advocates, researchers and law enforcement organizations, has studied
the impact of transfer and exclusion statutes on youth across the country.66 Among the findings:
■

82 percent of cases filed in adult court involved minority youth.

■

In nine of the ten studied jurisdictions, minority youth were
disproportionately charged in adult court. One dramatic example is an Alabama county where African American youth
accounted for three out of ten felony arrests, but represented
80 percent of the felony cases filed in adult court.

■

African American youth were overrepresented especially in nonviolent drug and public order cases sent to adult court.

■

African American and Latino youth were more likely than white

■

Compared with white youth, minority youth in California
were nearly three times more likely to be arrested for violent
crimes, more than six times more likely to be tried in adult
court and seven times more likely to be sentenced to adult
prison.
Source: Males, M. and Macallair, D. The Color of Justice: An Analysis of
Juvenile Adult Court Transfers in California. Washington, DC: Building
Blocks for Youth, 2000

■

A study of the racial impact of Oregon’s Ballot Measure 11
(BM11) which gave discretion to prosecutors to try juveniles
as adults, and created automatic transfers in certain cases,
found an over-representation of African American youth.
While there has been a decrease in recent years, African American youth comprised more than one-quarter of BM11 cases,
despite representing only ten percent of the youth population in the state’s largest county, Multnomah County.
Source: Nguyen, T., et al., Multnomah County Department of Community Justice Ballot Measure 11 Report, 1995-1999 April, 2000.
www:co.multnomah.or.us/dcj/Bm11Report_final_all.doc
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youth to receive a sentence of adult incarceration (as opposed
to adult probation or other lesser sentences).
■

White youth were twice as likely to be represented by private
counsel as African American youth. Youth represented by private attorneys are less likely to be convicted and more likely to
be transferred back to juvenile court.

The Impact on One Youth
Along with statistics and studies, it is valuable to consider the stories of those most impacted by the policy and practice of prosecuting
youth in adult court. The case of Daniel Carter, the Florida boy accused of killing his uncle, is an unusual one in that the vast majority of
youth in the adult system have not been accused of violent crimes. Yet,
his story is an important one and serves as a warning. What happened
to Daniel illustrates the long-term physical, mental and emotional damage of sending a youth into the adult system—a youth who has not
even been convicted of any crime.
Immediately after arrest, Daniel was sent to a nearby juvenile detention facility, where he attended the on-site school and received ageappropriate medical and mental health services. But then, like many
youth awaiting trial as adults, Daniel was moved into the local county
jail. Around the country, one-third of youth in adult jails are confined
with the general adult inmate population.67 This is particularly disturbing since many of these youth have committed only minor offenses
and will eventually receive probation or be transferred back to juvenile
court.
Cindy Carter described the cell in which her son slept and was frequently locked down for days at a time. The tiny room was infested
with ants and the ceiling leaked on his bed, perhaps from a toilet on the
floor above. Instead of the six hours a day of schooling that Daniel had
been getting in the juvenile facility, he received only one hour. But,
even that proved worthless since Daniel was given so much medication
for depression, anxiety, sleep deprivation, and paranoia that he could
barely concentrate. There were mornings when Daniel said that he awoke
with bloody knuckles from hitting the concrete wall in his sleep.
In one particularly unnerving episode, he was being moved between
units. Daniel recalled that correctional officers had mistaken him as
being older and ordered him to remove all of his clothes for a search.
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The public disrobing took place in front of more than 50 taunting and
jeering adult inmates. Such episodes are among the reasons why groups
as diverse in purpose as the American Civil Liberties Union and the
American Jail Association (AJA)68 advocate against incarcerating youth
in adult facilities. Teenagers in adult institutions are five times more
likely to be sexually assaulted than those held in a juvenile facility, three
times more likely to be beaten by prison staff than youth in a juvenile
facility, and 50 percent more likely to be assaulted with a weapon than
youth confined to a juveniles-only institution.69
There were times during Daniel’s incarceration when he expressed
the hope that he would die, not a surprising or uncommon occurrence
for a youngster living in such traumatic circumstances. Many youth
come into the justice system with undiagnosed and untreated mental
health disorders that become exacerbated by the stress of being confined.70 Even youth who enter the system with a relatively stable mental health status quickly become at risk, especially those housed in adult
institutions. As one long-time adult correctional officer noted: “Children don’t belong here. Adult criminals don’t see children. They see
fresh food for the sharks.” 71 Given these conditions, it is understandable that the suicide rate for youth held in adult jails is five times the
rate of the general jail population and eight times the rate for adolescents held in juvenile facilities.72

“Children don’t belong here. Adult
criminals don’t see children. They see
fresh food for the sharks.”
—Adult corrections official, quoted in the Detroit Free Press, July 2000.
“The first time I met Daniel, he was a zombie,” recalled Patrece
Cashwell, the defense attorney who came on the case after Daniel had
been jailed for a year. “It was like he was feeling invisible. This can
happen to adults in jail, but it’s especially true for teens that are just
starting to find themselves. The staff didn’t have any training about
adolescence. They didn’t have a clue about how to help him. So what
did they do? They pumped him full of psychotropic drugs, some of
which were not even medically approved for adolescents.”
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As his attorney and advocate, Cashwell’s first step was to help Daniel
wean himself off of all medication except for an appropriate and regulated dose of antidepressants. She began bringing in a multivitamin
because the jail food did not satisfy the nutritional needs of a stillgrowing boy. Her next step was to involve Daniel in his own defense.
She had to spend a lot of time visiting and talking with him, much
more than she would have to spend with an adult client. For the first
two months, she spent ten to15 hours a week, not only building a bond
of trust with a traumatized teenager, but helping him to fully comprehend the nuances of his complicated legal situation.
“Adults can organize their thoughts and tell their story. They know
what’s important and can help their attorney mount a defense, but
that’s not true with kids,” said Cashwell. Prior to becoming an attorney, she taught in a high school for at-risk youth. “Also, a teenager
might know in his heart of hearts that he’s innocent or acted in selfdefense, but he also sees that he’s in jail. He feels people treating him
like he’s guilty and that’s the way Daniel came to see himself: guilty.
Like most kids, he saw things in black and white. He didn’t understand
that in the law, there are many shades of gray.”

Factoring in Adolescent
Development
A large and important body of emerging research confirms what
Cashwell observed in defending Daniel and other youth. Adolescents
are not miniature grown-ups. They differ from adults in critical physiological and psychological ways. Certain parts of the brain—particularly the frontal lobe and the cable of nerves connecting both sides of
the brain—are often not fully formed, which can limit cognitive ability.
This is also the part of the brain that has to do with making good
judgments, moral and ethical decisions, and reining in impulsive behavior. 73 New research increasingly demonstrates such differences. For
instance, the way in which a common mental illness, depression, manifests in the brains of teenagers is entirely different from the way in
which it manifests in adults, because throughout adolescence young
people are developing new neurons and adults are not. The implications are legion—and include evidence that adult medications for depression may actually be harmful to youth, rather than helpful. 74
Acknowledging this biological difference is not meant to excuse criminal behavior or to suggest that youth should not be held accountable
Coalition for Juvenile Justice

37
for their crimes. However, it means that youth can sometimes be considered less morally, ethically and cognitively developed in the same
way that offenders with developmental delays and brain damage are
sometimes seen by the court as less legally responsible for their actions.
Researchers from the MacArthur Foundation Research Network on
Adolescent Development and Juvenile Justice recently concluded that a

A significant number of young
offenders do not possess the
intellectual and emotional maturity
to understand the judicial process
and to contribute effectively to their
own defense.
significant number of young offenders do not possess the intellectual
and emotional maturity to understand the judicial process and to contribute effectively to their own defense. While every state allows youth
under 16 to be tried as adults, many of these teens are no more able to
grasp their legal situation than adults who have been ruled mentally
incompetent to go to court.75 The situation is compounded for youth
of below-average intelligence.76
Lawrence Steinberg, director of the MacArthur Network and professor of psychology at Temple University, stated that these findings
should cause policy makers to re-examine the age at which it is permissible to try juveniles as adults. Developmental differences, research indicates, can put youth at a distinct disadvantage at every step of the
legal process. Youth lack an adult’s sense of time and are sometimes
unable to construct coherent narratives of the crime. When questioned
by police, many adolescents misconstrue the “right to remain silent” as
meaning that they should remain silent until they are told to talk.77 At
trial, youth have been known to ignore their own legal repercussions
while trying to protect family members and other authority figures.
Since their language is typically not fully developed, teens can have
difficulty understanding legal terms and can become easily confused.
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“These are kids who are often asked to accept or reject plea bargains
that have very long-term consequences and no one else is allowed to
make the decision for them,” noted Thomas Grisso, a clinical psychologist and professor of Psychiatry at the University of Massachusetts Medical
School, who directed the MacArthur Foundation research. “What we
found wouldn’t surprise any parent of a 13- or 14-year old. At that age,
they are frequently not as equipped as the average adult to grasp the
consequences of legal decisions that will seal their fate for the rest of
their lives.”
When Daniel Carter was offered a plea bargain—a promise of a prison
term of no more than 12 years in return for a plea of manslaughter—
there was a lot of expectation that he would accept it. Research by
Grisso and others notes that youth can be quick to accept the deal that
will get them home the most quickly, rather than weighing all of the
long-term legal considerations, such as the negative impact that having
an adult record can have on future employment.
“The attorney in any case has such power to convince a person to
take a plea or go to trial. But it’s ten times easier to manipulate a child,”
said Cashwell. “I tried hard not to push Daniel one way or another. It
was a terrifying decision and I didn’t want to be responsible for putting
a 16-year-old behind bars for the rest of his life. But Daniel was determined to go to trial. He was a very brave boy.”
After 19 months of incarceration, Daniel’s case came to trial. Those
who knew him when he was first arrested recall that he had the appearance of a handsome and healthy all-American boy. In the courtroom,
they were shocked by the change. The months had made him taller and
larger, but the bulk was all weight and no muscle tone. His eyes had a
sunken look and his complexion was gray. According to his attorney,
“People said he looked like the light had been sucked out of him.”
Cashwell knew that the trial was going to be a big challenge. With
any jury, the members make a decision based on the facts, but facts that
are strongly colored by their perception of the defendant. With Daniel
as her client and claiming self-defense, she had to counteract what she
calls “The Children of the Corn” perception.
“The public image of teenage boys is that they are rowdy, out of
control, that we’re growing a nation of Children of the Corn,” she explained. “I had to address that in many ways, from jury selection to
what Daniel wore. For example, I recommended that he not be dressed
in a suit and tie because the public already thinks of teenage boys as
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mini-adults. One thing we did have going for us is that Daniel is white.
It’s even harder to defend black teenagers—who are perceived not as
children at all, but as smaller, dangerous adults.”
During the trial, the jury was given standard instructions to base
their verdict on the “reasonable man standard,” a mainstay of self-defense law. While deliberating, they should ask themselves: Would a
reasonable man, in the same circumstances, think his life was in danger
and try to defend himself? Cashwell, drawing on contemporary research
about the adolescent brain, pointed out to the jury that at age 15,
Daniel was not a reasonable man when his uncle stormed into his bedroom. He was a boy and therefore should be judged under the reasonable kid standard. Would a kid think his life was in danger?
After three days of testimony, the six people on the jury deliberated
for nearly three hours and reached a verdict. Daniel Carter was acquitted of first-degree murder and sent home.78 In response, the prosecutor
said that he respected the jury’s decision and understood its reservations about the case.79 Cashwell hypothesized on what was running
through the minds of the jurors, “I think they were thinking: This is a
valuable kid who doesn’t need to be thrown away.”
Since his release, Daniel has been trying to make up for lost time,
time that might have been better spent in the juvenile system, going to
school and getting other pro-social, age-appropriate interventions. As it
is, Daniel is several years behind in his education and his social skills
have really suffered. When he went to work part-time in Cashwell’s law
office, she had to “deprogram him from talking like a thug and walking
that prison walk,” she said. In jail, his physical and mental survival
meant that he often had to fight back. Now, he has to relearn how to
turn the other cheek.
“The jury found Daniel innocent, but because he was prosecuted as
an adult, he received little education, improper nutrition, inadequate
medical and mental health treatment for almost two years. That’s a big
chunk of time in the life of a teenager,” Cashwell pointed out. “I’m just
praying that the damage isn’t irreversible.”
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Attempts at
Reform

F

irsthand accounts such as Daniel’s, reinforce the findings of a large and increasing body of research, which
indicates that sending more youth and younger youth
into the adult justice system has not fulfilled its public
safety intentions. Such policies are costly in economic terms and
dangerous in terms of community well being. In addition, there
are serious questions of basic fairness, because the impact of adult
court policies is felt disproportionally by youth of color and youth
who have committed only minor violations. Sending youth into
adult criminal court can result in long-term physical and emotional trauma to youth that have not been convicted of any crime.
In response, a growing number of people from across the political spectrum—youth advocates, correctional personnel, judges,
families, lawmakers, and others—have begun to reconsider and revamp some of the toughest “adult time for adult crime” measures.
However, some of these remedial efforts, while enacted in the
spirit of reform, should also be viewed with serious reservations.
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Blended Sentencing: Incarceration
as a Long Term Solution
Currently, 32 states have enacted some form of blended sentencing.80
This legal procedure allows judges faced with the task of sanctioning
juvenile offenders to choose between juvenile and adult correctional
sanctions—or sometimes to impose both at the same time—rather than
restricting youth solely to one system or the other.81 Blended sentencing has a variety of names and shades of meaning. In some states, the
juvenile court can impose an adult sentence that is binding, just as if
the youth had been transferred into the adult system. In other states, a
judge can render an adult sentence that is suspended pending successful completion of a juvenile sentence. Or, a judge can sentence a youth
who has committed an offense to a juvenile facility until he or she reaches

Questioning Voices
Florida Governor, Jeb Bush:
“There is a different standard for children. There should be sensitivity to the fact that a 14-year-old is not a little adult.”
—Alan Elsner, “Tough Juvenile Sentencing Getting a Second Look,” Reuters,
May 18, 2001

Representative William Black, Deputy Republican leader of the
Illinois House, who spoke in favor of a bill to raise the age of
juvenile court jurisdiction from age 17 back to 18:
“For the life of me, I don’t understand why anybody would be
opposed to the bill. I think it’s a good sense measure...I intend to
vote ‘Aye’ and hope you will, as well.”
Ric Nesbit, member of the North Texas chapter of Parents of Murdered Children, who participates in victim impact panels in Texas
Youth Commission facilities:
“If we have an opportunity to reach kids when they are still kids,
to keep them away from hardened career criminals, it makes sense
to do it to best of our ability with everything we can muster. Because they are going to get out. Remember that. And I’d a lot
sooner have someone who has been treated with respect and dignity move in next to me than a 26-year-old ex-con who has spent
ten years in the general population of a hardcore prison.”
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the age of 19 or 21, when the youth is then transferred to an adult
prison.
The results of blended sentencing in terms of rehabilitation and
public study are little studied and little understood. Barry Feld, a
University of Minnesota law professor, conducted a study of one county
and found that prosecutors filed motions to transfer youth into adult
court about three times more often after the state passed a blended
sentencing provision into law in 1995. That year, Minnesota established Extended Juvenile Jurisdiction (EJJ), which functions as a kind of
middle ground between the two systems. EJJ uses a stayed prison sentence as an incentive for teens to follow court rules.
Feld found that prosecutors use adult certifications as plea-bargaining chips. “[The blended sentencing law] was being used to impose
heavier sanctions on juveniles, who previously the system would have
treated as ordinary juveniles.”82
Georgia Judge Peggy Walker:
“I understand these crimes are terrible for the victim, for the community, but we have to be realistic that we are, in fact, dealing
with children. We cannot expect to hold children to adult standards.”
Shay Bilchik, President and CEO, Child Welfare League of America,
and former Administrator of the federal Office of Juvenile Justice
and Delinquency Prevention:
“The implementation of transfer/waiver statutes and policies that
lead to the prosecution of large numbers of juveniles as adult offenders are not best practice, do not reflect the best interest of the
offenders or their rehabilitation, and do not improve public safety.”
Florida State Senator, Walter Campbell, Jr.:
“Some people can’t be swayed from the Biblical notion: An eye for
an eye – no matter how young that eye is. I prefer another passage:
Forgive us our trespasses, as we forgive those who trespass against us.”
Ken Kerle, Editor, American Jails magazine:
“I don’t think we’re doing the country any good by going back to
square one, and chucking the whole idea of a separate system for
juveniles...put ‘em in adult facilities, and they come out worse
than when they went in.”
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The verdict is still out about the effects of blended sentencing. Under a blended sentence, far too many teenagers—whose lives could be
turned around—can still be written off as unreachable, unredeemable
and be sentenced to years in prison. Michigan Judge Eugene Moore, a
three-decade veteran of the juvenile court, spoke to this issue when
sentencing 14-year-old Nathaniel Abraham for a crime the boy committed when he was 11. At the time, the judge had the power to impose a blended sentence that included sending Nathaniel to juvenile
corrections until he was 21 and then holding a hearing to determine
whether the young man was ready to be freed or should be moved to
adult prison. Instead, he chose to send Abraham only to a juvenile
facility.
In doing so, Moore called on society to support a justice system
designed for youth. As he told the press, “If we were to impose a delayed sentence, we take everyone off the hook. The safety net of a delayed sentence removes too much of an urgency. We can’t continue to
see incarceration as a long-term solution.”83
Blended sentencing is not the answer for the majority of offenders.
As studies show:
■

There is mounting evidence that youth who violate their juvenile sentences and in turn get sent to adult prison are being
tripped up by small things, like smoking marijuana, quitting a
job or not showing up for appointments.84

■

There is the high potential for plea-bargain abuse by prosecutors. A report issued by OJJDP found that in some locations it
is common practice “for prosecutors to file a motion for criminal certification [transfer] and then ‘bargain down’ to a blended
sentence.” As a result, first-time offenders in some states, “most
of who were unlikely to be sent to adult court, are now being
designated as EJJ [blended sentence] cases.” 85

■

In another study, it was shown that the use of blended sentencing has not made a dent in the disproportionately high number of African American and Hispanic youth who receive extended jurisdiction designations (blended sentences) or who
are subject to motions for criminal sanctions.86
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Juvenile Services in Adult
Facilities: A Costly and Ineffective
Replication
In a few states, youth with adult sentences are housed in juvenile
facilities unless they present a danger to the staff or other youth. However, that situation is relatively unique. Around the country, offenders
younger than 18 years old are often sent to adult jails and prisons,
where corrections officials find themselves ill prepared to deal with
unique adolescent issues and behavior.
Youth in adult facilities are particularly vulnerable to depression,
sexual exploitation and physical assault. By exposing them to older criminals, they are being taught how to be better criminals. There are also
the more commonplace distinctions: Teenagers have different nutritional,
sleep and exercise needs than adults. Experience has prompted the 135year-old American Correctional Association, the largest national organization representing prison staff, to issue a resolution that favors strict
limits on the transfer of juveniles to adult courts and faults lawmakers
for not doing enough to prepare adult prisons for the arrival of these
young offenders.87 The volatility of youth, the lack of staff training and
the high rate of assault and suicide create multiple problems for the
youth and the staff. As one state director of corrections told a reporter
for the New York Times, “Who wants to put a 14- 15- or 16-year-old
into an adult population? It’s not good for the juvenile or for the population.”88
In response, a number of corrections officials around the country
have begun to create special provisions for the teenagers under their
roofs. In Nevada, for example, inmates aged 16 to 21 that have been
convicted of mostly robbery and drug-related offenses occupy a separate building at the state prison.89 At the Racine (Wisconsin) Youthful
Offender Correctional facility, staff are trained regularly to enhance their
communication skills with young offenders.90 In Prince George’s County,
Maryland, a program has been implemented for youth in adult corrections that targets adolescent healthcare and rehabilitative needs, along
with a nutritional program that goes beyond public school standards.
Specially trained officers are assigned to the juvenile unit. Said Barry
Stanton, director of the county’s Department of Corrections: “It improved discipline. It improved control. It improved respect.”91
Morality, economics and long-term public safety all demand that
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youth incarcerated in adult facilities be provided with a safe and rehabilitative environment. Unfortunately, the reality is that the vast majority of youth who wind up in the adult system do not need to be there.
Both public safety and the youth themselves would be better served in
a system specifically designed for youth. However well intended, the
attempt to duplicate juvenile justice-type settings and programs in adult
institutions is all too often haphazard, uncoordinated, expensive and
ineffective.
For example, an adult facility may take concrete steps to house teenage inmates in a separate wing. Yet, given the crowded conditions and
day-to-day chaos that govern most jails and prisons, encounters like the
humiliation and taunting of adult inmates experienced by Daniel Carter
are often inevitable during meals, in the recreation yard, at the library.
At a Georgia facility, because of chronic staffing shortages, some adult
inmates are given the job of patrolling catwalks lined with cells housing
juveniles. These young prisoners have described incidents where adult
prisoners reach through their cell bars to grab them, throw things on
them and spit or toss mop water onto their food before handing it
over.92
Isolation is another practice commonly used to protect a teenage
prisoner from the harm and influence of older criminals. Elijio H. is a
17-year-old who is awaiting trial for armed robbery in a California county
jail. To protect him from the adult population, he spends 23 out of 24
hours a day in his small cell. Isolation, which experts say is particularly
stressful to adolescents, can worsen a youth’s mental state, along with
denying him or her constitutional protections and access to programs
and services. 93
Before being transferred into the adult system, Elijio served time in
the local juvenile hall, where he went to school six hours a day and was
involved in a variety of programs. “I didn’t appreciate it then, but at the
Hall, there were all sorts of things,” he said in hindsight. “I was close to
getting my GED. There was a writing program and even yoga, which
gave me a lot of calmness. People helped us work on our drug problems.
I’d like to go back and tell all the guys in ‘juvie’ to really take advantage
of that stuff, because here in County, they have nothing. All I do all day
is sit in my cell.”94
There will probably always be some youth—the older and most
chronic, violent offenders—who are going to be incarcerated in an adult
setting. Facilities should do their utmost to keep these youth safe and
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to meet their physical, emotional and educational needs in an age appropriate way. Yet, most youth do not need to be in the adult system
and would benefit greatly from measures to bolster and expand the
rehabilitative resources already available within the juvenile system.

Childhood on Trial

“People don’t disagree in philosophy
with the policy of raising the age back
to 18. The problem is that they take
the narrow fiscal view that it’s more
expensive to give kids services when
they are in the juvenile system than
when they go into adult court.”
— New Hampshire Judge, Paul Lawrence
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Lessons in
Reform

A

round the country, reform is taking many shapes. In
some cases, advocates have banded together to work
directly toward legislative, judicial and institutional
change. In other cases, reformers are gathering data and
conducting research to look at specific repercussions of transfer and
waiver policies in individual states. Some advocates are taking an
educational approach, to generate greater media coverage and public awareness of declining juvenile crime rates and the latest studies
on adolescent development that show the need for youth to be
treated differently from adults.
Reform can be seen emerging from the top down and the bottom up, as researchers, court system professionals, families, child
and juvenile justice advocates, policy makers and youth join forces
to build an effective movement for change. Sometimes, reform means
beginning at the very core, as advocates work to rebuild the effectiveness and credibility of the juvenile system so that it may serve
as a viable, positive alternative for youth, in comparison with the
adult criminal justice system.
In this section, we take a look at what is happening around the
country to advocate for reform of policies and practices that send
youth to adult criminal court. Each story is unique; each has important lessons to convey.
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The Legislative Route: Redefining
the Appropriate Age of Adulthood
By far, the largest numbers of youth who are prosecuted in the adult
system are there because they live in a state where juvenile court jurisdiction ends at age 16 or 17, rather than the traditional age of 18—a
more appropriate age considering legal precedent and the most up-todate research on the teenage brain. Across the country, advocates are
taking steps—and having slow but steady success—at beginning to raise
the age of adulthood back to the age of 18. The goal is to guarantee that
youth most in need of support are not denied the safety, rehabilitative
promise and age appropriate services of the juvenile justice system.

Connecticut
In Connecticut, one of three states where adult court jurisdiction
begins at age 16, legislation was introduced to raise the age to 18 years.
It passed the judiciary committee “on principle.” But, after the fiscal
committee gave it a $70-$80 million price tag, the notion died on the
House floor. “That’s been the pattern. No one says they are opposed to
raising the age, but it’s a question of money,” said Fernando Muñiz,
executive director of the Connecticut Juvenile Justice Alliance. “Right
now, we’re looking at our barriers to data collection and addressing the
fiscal concerns. The idea is to get folks to see that when you factor in the
savings to the adult system, it will be at least a wash.”
Connecticut has several youth advocacy groups, which can sometimes work at cross-purposes with each other. The new strategy, said
Muñiz, is coordination. “Rather than putting seven, eight, nine, ten
bills before the legislature and maybe getting one hearing, we’re going
to pull all the groups together and introduce one or two bills.” There
are also plans for a pilot program in Hartford that keeps 16 and 17year-olds within juvenile court jurisdiction.

New Hampshire
Like other states tightening their juvenile laws in the mid-1990s,
New Hampshire lowered the age to 17 when a teen would be considered an adult. The reasons were all familiar ones: a highly-publicized
murder committed by one teenager gave the impression that teens were
out of control; the adult system was seen as the only way to impose
adequate sanctions and ensure protection for citizens. At the time, there
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was a crime spree along the New Hampshire and Massachusetts border,
where New Hampshire 17-year-olds were being used by adults as drug
couriers and car thieves who delivered their goods in Massachusetts.
According to Joseph Diament, former director of New Hampshire’s
Division for Juvenile Justice Services (DJJS), the concern was that these
17-year-olds were easy to recruit because they did not fear prosecution
under New Hampshire’s less harsh legal system. Even if they were adjudicated delinquent, the youth figured they would be released from DJJS
custody within a short period of time.95
For these reasons, New Hampshire began treating 17-year-olds who
broke the law as adult criminals. Within a few years, however, those
who witnessed the day-to-day repercussions of the policy—on the youth,
on the systems and on the communities—were issuing alarms. The new
law had disturbing unintended results. Youth were falling between the
cracks of the juvenile and adult systems, receiving neither help nor appropriate sanctions. The adult system often failed to manage low-level
offenders. Such cases were dismissed or the offender received a minor
sanction.

The largest numbers of youth who
are prosecuted in the adult system
are there because they live in a state
where juvenile court jurisdiction
ends at age 16 or 17, rather than the
traditional age of 18.
Peter Favreau, a retired police chief in Manchester and former commissioner of the New Hampshire Department of Youth Development
Services, originally supported lowering the age, but then changed his
stance. “I’m not a liberal. I’m a conservative kind of guy. I don’t believe
in molly-coddling these kids,” he said. “But you had kids who are in
adult jails but can’t get medical attention without their parent’s permission. They have no rights at all except to be prosecuted. It’s a dichotomy that just doesn’t work.”
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Youth workers and advocates began to see a distressing and recurring problem. There were many 16-year-olds who were being held in
the state’s juvenile facility on minor charges, like drug offenses. On
midnight of their 17th birthday, law mandated that these youth be
removed from juvenile confinement. “Many of them had no family, no
one who was responsible for them. They were literally being dropped
off on the street with nowhere to go in the middle of the night. Even if
they had money, which they didn’t, they weren’t of age to sign a contract for a car or a lease for an apartment,” explained Claire Ebel, director of the New Hampshire chapter of the American Civil Liberties Union.
“We were seeing horror stories. Real horror stories of disposable children.”
Faced with an increasing collection of anecdotal evidence, legislators
began considering the possibility of reversing the law and putting 17year-olds back under juvenile court jurisdiction. If they did so, it would
make conservative New Hampshire the first state in more than ten years
to buck the national trend. “There was definitely increasing interest.
People started coming forward and telling our committee, ‘This just
doesn’t work,’” stated Representative David Bickford, a Republican legislator from New Durham. In the 2001-2002 session, he sponsored a
House bill to raise the age of majority back to age 18. “We were hearing
stories of kids—high school juniors—sleeping under bridges. They
weren’t getting schooling. They were dropping out.”
Peter Favreau tried to lobby support for the bill from his fellow police officers who were resisting the change. As a 32-year veteran of the
force, he said that he understood their reluctance, but his perspective
changed as he came to understand the importance of treatment, rather
than “putting a kid in an adult jail where he sits at a table watching TV,
playing cards and learning from the big guys.” As Favreau explained to
police organizations: “If you find a youth guilty at 16, then at 17, he’s
just back on the streets again. But if we change the law to 18, you get to
keep him longer. He’s off the streets and he’s getting treatment. It’s a
win-win situation.”
The bill passed in the House of the Representatives, only to become
bogged down in the Senate, due primarily to resistance from a coalition
of police, a county prosecutor and some county governments that were
concerned about fiscal impact. There were administrative questions about
how the juvenile system would be able to handle a sudden influx of 17year-olds.
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“People don’t disagree in philosophy with the policy of raising the
age back to 18,” stated New Hampshire Judge, Paul Lawrence. “The
problem is that they take the narrow fiscal view that it’s more expensive
to give kids services when they are in the juvenile system than when
they go into adult court.”
While the age of majority has not been raised in New Hampshire,
those who pushed for change do not consider their hard work to be a
failure. A compromise version of the bill passed during that legislative
session. Rather than being abandoned to the streets, youth who are in
the care and custody of the state’s Division of Juvenile Justice Services
may now remain there until their 18th birthday, if so deemed by the
juvenile court.
In addition, a task force—made up of legislators, judges, prosecutors, public defenders, police department representatives—was formed
to study the issues and potential repercussions. Many are optimistic
that complete success is just a matter of time.
“Every year, the interest keeps growing,” said Rep. Bickford, who
plans to file the bill again during the upcoming legislative session. “Each
time, we gain a little ground. We’re educating the opposition and gaining new converts. There’s just tremendous support from all arenas—
health and human resources, the judges, youth advocates, the women’s
lobby. From everywhere!”

More than half of the youth sent into
the adult system had no prior
offenses and, therefore, had never
received any juvenile court services.
Many had serious abuse and neglect
in their backgrounds.
—Report of the Cook County (IL) Public Defender’s Office
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Reforming Ineffective, Unjust and
Dangerous Policies
Illinois
In 1989, the Illinois legislature enacted automatic transfer measures
for anyone 15 years or older charged with selling drugs within 1,000
feet of a public housing project or a school. Almost immediately, families and youth advocates began to see an inequitable impact on African
American youth who, in Illinois, frequently live in urban areas, nearby
schools and public housing. There is a track record to consider. The
first legislative proposal to change the law was attempted more than a
decade ago, but did not make it out of committee. Yet, steadily over
the years, research that went beyond the anecdotal began opening more
eyes.
The Cook County Public Defender’s Office put together a report
with shocking findings.96 More than half of the youth who were being
sent into the adult system had no prior offenses and, therefore, had
never received any juvenile court services. Many had serious abuse and
neglect in their backgrounds. The report also noted that the vast majority of the cases involved only minor amounts of drugs and were either
thrown out of adult court or settled by a sentence of probation. The
State’s Attorney could not refute the findings.
Another body of research—also viewed as extremely credible—took
a hard look at the racial disparities brought about by the automatic
transfer of youth involved in drug cases.97 Such findings gained national attention and put the state under an uncomfortable spotlight.
“There was a lot of fanfare with the media calling the law the most
racially biased youth drug law in the nation. It was really an embarrassment for Illinois,” stated Betsy Clarke, president of the Illinois Juvenile
Justice Initiative, one of the groups that pushed for a change in the law.
“All that attention helped our cause enormously.”
The next step was what Clarke described as “an insider’s game.” As
the initial publicity died down, a large coalition of activists, youth advocates and law school representatives continued their largely behindthe-scenes push. Critical to their success, the coalition had the strong
backing of the Illinois State Bar Association. At first, the coalition set
out to lobby for repeal of the entire drug law, but decided against that
strategy. “We reached a compromise on reverse waiver (designed to alCoalition for Juvenile Justice
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low the adult court discretion to send youth back into the juvenile
system) and it sailed out of the House,” Clarke said. “I think there was
a sense of relief among legislators. Compared to a complete rollback,
this looked very moderate. They were asking themselves, ‘How could I
not vote for this?’”
To rally support in the Senate, the Illinois State Bar went to an
unexpected source: one of the toughest law-and-order advocates in the
state, Republican Senator Ed Petka, a former Will County State’s Attorney who, according to an article in the Chicago Sun-Times, boasts of his
record of placing the most men on death row of any prosecutor in Illinois history.98 Petka examined the studies and statistics and came away
convinced of the inequities. He accepted the challenge of taking the
bill before the Senate. In his testimony, the senator explained the nuances of reverse waiver: certain juveniles who have been transferred to

States with Reverse Waiver Provisions
Arizona, Arkansas, California, Colorado,* Connecticut, Delaware,
Georgia, Illinois, Iowa, Kentucky, Maryland, Mississippi, Montana, Nebraska, Nevada, New York, Oklahoma, Oregon, Pennsylvania, South Dakota, Tennessee, Vermont, Virginia, Wisconsin and
Wyoming.

Source: Griffin, Patrick, Trying and Sentencing Juveniles as Adults: An Analysis
of State Transfer and Blended Sentencing Laws. Pittsburgh, PA: National Center for Juvenile Justice, Oct. 2003 *Note: Colorado only allows for reverse waiver
in the case of a judicial transfer, but not in the case of direct file.
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Pros and Cons on the Use of Reverse
Transfer
Reverse transfer procedure offers an opportunity to mitigate injustices created by policies that inappropriately send thousands of
youth into the adult system. However, blanket use of reverse
waiver—in lieu of genuine policy change that stems the flow—is
unsound.
For the youth themselves, most of them with limited economic
and legal resources, the process can be boggling. The youth, typically represented by a public defender, must petition for a hearing
within a strict timeframe or lose the right to petition. The youth,
not the prosecutor, now has the difficult burden of establishing
“clear and convincing” evidence that he or she should be transferred back to juvenile court.
As the American Civil Liberties Union strongly cautions, “Given
that the child will have fewer resources than the government, placing the burden of proof on the child to prove why he or she should
be prosecuted in juvenile court is very difficult. This is especially
true if the child is not adequately represented by counsel, which
sometimes happens, especially to poor children.”
adult court under the drug law may petition for a hearing to be sent
back to juvenile court. During the hearing, the judge would make a
finding based upon several factors, including the age of the youth, previous criminal history and/or whether a deadly weapon was involved.
When Petka finished his testimony, he said, “I’ll answer any questions that you may have.” There were no questions and no discussion
was held, only silence and then a call for a vote. The bill passed 43 to 11.
“For such a huge, polarizing issue, it was amazing that it just sailed
through,” said Clarke. “I attribute that to a combination of factors: the
credible research, the compromise legislation, having the State Bar Association leading the charge and the fact that the toughest law and
order legislator was sponsoring it.” A few days after the bill passed, the
Chicago Tribune praised lawmakers for doing “something unusual and
remarkable. They corrected a mistake…Kudos to all for recognizing a
stinker [law] when they see one, and for expending the political capital
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needed to correct a mistake that has created its share of injustice.”99
Flush with success, Illinois’ advocates saw this achievement as an
opening for future reform. Since the law went into effect, data have
been gathered about the use of reverse waiver for drug cases. Elizabeth
Kooy, of the Illinois Juvenile Justice Initiative, has said that in Cook
County approximately 30-40 percent of the drug cases that are transferred to adult court get probation, because the cases are not seen as
serious; and another 15 percent are sent back into the juvenile system.
Given these figures, Kooy asked, “Since so many cases get dropped or
are sent back, the question is: ‘What’s the purpose of sending these kids
into the adult system in the first place?’”
A task force, established by a new Senate bill, will look into this
question and other issues surrounding transfer and waiver and report its
findings to legislators. Advocates hope to make progress in several areas:
scaling back the large number of crimes that fall under statutory exclusion provisions, streamlining the state’s cumbersome patchwork of transfer and waiver procedures, and extending the ability to use reverse waiver
on all automatic transfer cases, not just those related to drug cases.
While there may be setbacks ahead, advocates have also been able to
get a bill passed in the House to raise the upper age of juvenile court
jurisdiction from 17 to 18. Currently, the bill is in the Senate, so Kooy
and others are working to address the fiscal and bureaucratic concerns
of such a move. “Getting the data was the turning point,”said Kooy.
“People could see that the vast majority of youth are not in the adult
system for violence. People can see it in their own children. They accept
that kids can get into some trouble; they can wind up at the wrong
party. Why should that mean they have a record that follows them for
the rest of their life?”

Wisconsin
In Wisconsin, legislative reform is being approached through the
growing wealth of information about adolescent brain development.
The Wisconsin Council for Children and Families had previously conducted research and promoted public education on brain development
in children from newborns to three-year-olds. “We got a lot of positive
feedback and media attention on that,” said Council executive director
Charity Eleson. Now, the Council was ready to bring new brain development science to bear on discussions about adolescence, as well. “Given
all the new science around the adolescent brain, it’s a logical progresChildhood on Trial
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sion to try and bring science-based policy to all areas of children’s services. That’s our signature issue.”
Mark Wehrly, the Wisconsin Council’s former senior policy analyst,
indicated that fiscal issues are proving to be a stumbling block, particularly because Wisconsin has a decentralized, county-based system of

“Given all the new science around the
adolescent brain, it’s a logical
progression to try and bring sciencebased policy to all areas of children’s
services.”
— Charity Eleson, executive director of the Wisconsin Council for
Children and Families

services. Counties typically oppose any change that puts a burden on
them that is not adequately funded. The costs associated with youth
waived into the adult system as 17-year-olds, including both treatment
and incarceration, are borne by the state. The costs for youth who remain in the juvenile system are borne by counties. For a decade, state
funding for community-based services has fallen further behind county
costs. Changing the law to keep more youth in the juvenile system
without changing the financing would be unacceptable to counties, as
they would be unable to raise the millions of dollars necessary to finance the change, except through property taxes or cuts in other county
services. Therefore any such change must include financing reform, as
well.
“Our plan is to be prepared with a strong fiscal analysis and alternatives to address those concerns,” said Eleson. She remains optimistic
because of the timing. “When the get-tough legislation was enacted a
decade ago, juvenile crime as an issue was front and center. Now, it’s
not such an issue with the public, so we have an opportunity to approach it in a different framework. We don’t have to ask, ‘What do we
do with these bad kids?’ We can ask, ‘What does science tell us about
what works for youth?’”
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District of Columbia
In 2003, a four-part series in the Washington Post raised major issues
about the Washington, D.C.’s inadequate and unsafe juvenile justice
services and programming. In its wake, the District’s Mayor, Anthony
Williams, and some of the city council members, drafted legislation to
make it much easier for prosecutors to charge juveniles—as young as
age 15—as adults, and using other punitive approaches to juvenile crime.
Such proposals had been specifically rejected by the Mayor’s own “Blue
Ribbon Commission on Youth Violence and Juvenile Justice Reform.”
Organizations such as Justice 4 DC Youth and the Youth Law Center helped to organize advocates and community members to rally against
the punitive legislation and to call for support of more progressive approaches. Testimony was presented by national experts, local advocates, young people and parents with more than 100 people attending
and rallying outside of City Hall. In response, the D.C. Council rejected the Mayor’s proposal, and months later a larger victory followed
when Mayor Williams reversed his position on increasing transfers into
adult court for young offenders and signed the “Omnibus Juvenile Justice Act of 2004.”
The bill will make dozens of changes throughout the city’s juvenile
justice system, including provisions to prohibit the locking up of truant and runaway children with delinquent youth, to require judges to
determine within 90 days whether a juvenile may be transferred to
adult court—a process that now takes as long as two years—and to
close the District’s troubled youth detention center within four years.

Florida
In a previous legislative session, State Senator Walter G. Campbell,
Jr., sponsored a bill that would revise the age at which an offender who
is a minor may be prosecuted and sentenced as an adult. The bill, if
passed, would require that an offender 16 years or younger who commits an offense punishable by death or imprisonment for life be committed to the Department of Juvenile Justice or to a maximum-risk
juvenile facility until the age of 21, when another hearing would be
held. While the bill did not progress far through the legislative process,
it became a rallying point for a variety of grassroots groups, composed
of attorneys, parents and clergy, who continue to organize, hold rallies
and lobby for reform. One such group—Justice4Kids.org, Inc.—has

Childhood on Trial

60
the stated purpose of “helping parents work with Florida’s Department
of Juvenile Justice to rescue troubled teens and children.”
“The first time, the chairman of the committee refused to hear it
and that was that,” said Sen. Campbell. “But there was a lot of good
press and editorial endorsements. Recently, the chair told me that if I
file it again this year, he’ll give it a hearing, so that’s what I plan to do.”

Vermont
Current Vermont statutes allow the state to file a delinquency petition in juvenile court or a criminal charge in adult court, for 16 and 17year-olds, for both misdemeanors and felonies. Dick Smith, chair of
the Vermont State Advisory Group on Juvenile Justice, also known as
the Vermont Children and Family Council for Prevention Programs,
said that approximately 80 percent of these youth wind up in adult
court and on probation within a department that primarily serves adults
and is not best equipped to serve youth. They will also shoulder adult
convictions for the rest of their lives.
Advocacy is emerging from two sources. The state agencies—the
Department of Corrections and the Department of Children’s and Family
Services—are exploring an administrative approach to move toward treating 16 and 17-year-olds as juveniles. The Vermont Bar Association has
also established a subcommittee to begin addressing the issue, legislatively. According to committee member Bob Sheil, who is also on the
board of the advocacy group, Vermont’s Children’s Forum, “We are
contemplating approaching the legislature this year to amend the statute; to have all cases (except for a set of 12 serious crimes, such as
murder) for this age group begin by petition in juvenile court and place
the burden on the state to convince the court why the case should be
transferred up to adult court.”
In its preliminary work, the subcommittee has targeted two legislators who are willing to provide support and a couple of judges sympathetic to the cause. Sheil anticipates that the biggest challenge will
come from the prosecutors in individual counties. The game plan, he
says, “is to try and pinpoint one or two prosecutors who may be willing
to go on the record that they aren’t adamantly opposed, but are at least
willing to look into the issue.”
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Gathering the Stakeholders
The public frequently refers to the “justice system” as if it is a single,
nationwide entity. This is not the case. Rather, each jurisdiction has its
own assortment of judges, attorneys, community organizations,
probation officers, youth advocates and legislators that comprise the
“system.” At times, this collection of government agencies, nonprofit
organizations, system professionals and interested citizens can work at
cross-purposes. To bring about effective change, it is critical to gather
the stakeholders as a united voice for reform.
In one example—on the national level—the Coalition for Juvenile
Justice recently set forth a resolution to work toward significantly reducing the number of youth that are sent to adult criminal court and to
ensure that young offenders are appropriately adjudicated, in ways that
enhance community safety and vitality. A wide range of national organizations with diverse philosophies and purposes—among them, the
American Probation and Parole Association, the Children’s Defense Fund,
Church Women United, the National Mental Health Association, Physicians for Human Rights, and the Society for Adolescent Medicine—
have added their support, attesting to the growing broad-based call for
effective reform. (For the text of the National Resolution and a full list
of the many signatory organizations, please see the supplement to this
report: “Childhood on Trial: Resources for Raising Awareness”(CJJ,
2005).

Arizona
Five years after the Arizona state legislature expanded the number of
crimes that automatically send a youth into the adult system, the
Children’s Action Alliance (CAA), a nonprofit advocacy organization,
convened a statewide Juvenile Justice Advisory Committee. This group
of stakeholders, including attorneys, probation officers, judges, child
advocates, community leaders and administrators, set out to identify
key issues surrounding the treatment of juvenile offenders as adults and
to help set priorities for advocacy efforts.
A report was issued that summarized information about transfer and
cited relevant state research and statistics. The committee explored the
pros and cons of several options for future action, such as allowing reverse waiver and blended sentencing, improving transition services for
youth under the age of 18 when leaving jails and prisons, and providing
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statewide training to defense attorneys and prosecutors related to transfer issues. Several recommendations were made, such as to “study the
criminal sentencing ranges and allow more flexibility to judges when
sentencing juveniles convicted as adults” and “encouraging state and
county authorities to improve the uniform tracking of the number of
cases of juveniles prosecuted in the adult system, the sentences imposed
and served and outcomes for youth.”100
After this promising groundwork, the agenda shifted when the U.S.
Department of Justice released a scathing report about conditions in
Arizona’s juvenile justice system. “The report was more negative than
we had ever expected,” said Beth Rosenberg, CAA’s senior program associate. Because it unearthed serious concerns, she states that now, “We
need to concentrate our efforts now on cleaning up the juvenile system
before pushing for reform on waiver and transfer. Otherwise, it’s hard to
argue that the juvenile system is a viable alternative.” CAA seeks to
make the case for keeping youth in the juvenile justice system, by ensuring that an array of age appropriate services are in place to keep
youth safe from harm and to treat them with dignity and respect—
while holding them accountable for their wrongdoing.
The cleaning up is being done while also recognizing that it can be
convenient to point to the shortcomings of the juvenile system—yet,
youth in general stand a better chance at becoming law abiding and
productive members of society following time in juvenile rehabilitation, as compared with the results of inadequate education, counseling,
security, nutrition, health care, and the threat of abuse, generally suffered in adult corrections.

Georgia
In Georgia, as a result of legislation passed in 1994 (SB 440) youth
as young as 13 who are accused of one of the “seven deadly sins”—
murder, voluntary manslaughter, rape, armed robbery, aggravated sodomy, aggravated child molestation and aggravated sexual battery—are
automatically charged, tried and sentenced as adults. If convicted under SB 440, youth serve a mandatory minimum of ten years in prison
without possibility of parole. This year, as the first class of “graduates”
are about to be released from prison, several human and civil rights
groups are working to educate the public and policy makers in order to
challenge and repeal the law.
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The Georgia Public Defender Standards Council is collecting SB440
data, including arrest and dispositional information, such as whether a
case went to trial, whether the case was a plea, etc. The Justice for Youth
Coalition, composed of lawyers and other system professionals, and the
grassroots Youth Task Force are advocating for rollbacks in the law. In
addition, Mothers Advocating Juvenile Justice (MAJJ) was started by a
small group of women whose children had been sentenced under SB440.
They continue to lobby and to solicit public and media support.
“When you have a child in prison, you go through so many emotions,” said Billie Ross, one of the founding members of MAJJ. “But
once you get through the pain, hurt and embarrassment, you start feeling angry, talking and opening up about it. As more parents talk, more
people are beginning to listen. It helps to be able to put names and
faces to what has been a forgotten group of children.”

Michigan
The advocacy work in Michigan began by gathering data to demonstrate how a lot of youth, in particular youth of color from just a few
geographic areas, were being sent into adult institutions for low-level
crimes. When this came to light, advocates called for reform and a conservative senator seemed willing to hold hearings to rethink the state’s
transfer policies. Unfortunately, there was a setback when the senator
changed his mind. Nevertheless, Elizabeth Arnovits of the Michigan
Collaboration for Juvenile Justice Reform used the publicity to good
advantage. “I knew that people’s hearts were in the right place. I said,
this isn’t happening, legislatively, right now. So maybe we should hop
on it, administratively.”
As a result, representatives of the state’s Department of Corrections
and Juvenile Justice—two agencies that do not have a track record of
collaborating—will be coming together for a series of meetings to look
into the issue of why so many Michigan youth are winding up in adult
facilities for relatively minor offenses, and what can be done about it.
“It’s the first time that anything like this has happened,” Arnovits said.
“We’re lucky right now to have an administration that is letting people
do what they’ve been wanting to do for a long time.”
The group will tackle the tough issues, such as determining which
youth are winding up in adult prisons and how economics play a part
in such decisions. “For the counties, it costs them nothing to send a kid
to prison. It costs them hundreds of dollars a day to keep them in a
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juvenile training school. We don’t know the answer yet, but together
we want to figure out a way to level the economic playing field.”

Advocates as Watchdogs
In the most recent years, while a few state legislatures have continued to expand the reach of transfer laws, for the most part the pace of
punitive change has slowed considerably.101 Some of that can be attributed to a natural reflection of the lowering crime rate. But a lot of credit
must go to a wide and dedicated network of advocates who are doing
their best to prevent even more punitive policies from becoming law.
These reformers are also trying to ensure that legislation, which is already in place, is not used arbitrarily, for political gain, or in any other
manner for which it is was not intended.

California
When Ballot Proposition No. 21 (Prop. 21) passed in California,
opponents issued predictions that a flood of youth would come inappropriately into the adult system. Four years later, some public defenders are complaining that under Prop. 21’s direct file provisions, the
charging authority of prosecutors lacks uniformity and that youth may
be treated as either juveniles or adults “depending on whim.”102
However, for the most part, proponents and critics agree that the
provisions have been used only sparingly, keeping steady the number of
youth being prosecuted as adults. Several reasons have been credited for
this so-far better than expected, including falling youth crime rates and
difficulty initiating new bureaucratic procedures. In some counties, including Los Angeles, San Francisco, Alameda and San Diego, it has
been business as usual, with judges typically making the decisions about
which youth should be transferred. Los Angeles County District Attorney, Steve Cooley, said that he has chosen to use his charging authority
with discretion, allowing judges to make most of the determinations
with input from probation officers, prosecutors and defense attorneys.103
Kurt Kumli, a California prosecutor, credits ongoing media scrutiny
and the diligence of gatekeepers within the system, for the restrained
use of direct file. Still, he expressed caution. “We aren’t at the place yet
where the long-term repercussions of Prop. 21 have been felt,” he warned.
“The test will come when there’s a horrendous youth crime and someone wants to make political hay out of it. At some point, the gatekeepers
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will no longer be around, but the law will still be there to be used.”
Advocates acknowledge a recent set-back in another area when California Governor, Arnold Schwarzenegger, vetoed Senate Bill 1151, which
sought to clarify for judges how to evaluate the circumstances and gravity of a crime before transferring a youth to adult court. Schwarzenegger
said the bill would compromise public safety. Senator Sheila Kuehl,
who sponsored the bill, was disappointed because her measure, which
had extensive support, was designed to guide judges and to eliminate
ambiguity in the law.104

Maryland
As in other states in the early 1990s, Maryland greatly expanded its
transfer and waiver laws through legislation. Since then, the Maryland
Juvenile Justice Coalition (MJJC), made up of more than 100 organizational partners and 400 individual members, has been working toward
reducing the number of minors tried in adult court. “We set lofty goals,”
said Heather Ford, formerly of Advocates for Children and Youth, which
staffs MJJC. “We don’t think that anyone under 18 should be in adult
court.”
MJJC accomplishments include analyzing state data regarding which
youth are most impacted by adult court legislation; spearheading an
extensive informational campaign to publicize national data about the
negative impact on youth who are incarcerated with adults; and drafting strong policy statements against the transfer of youth into the adult
system. MJJC supported the introduction of state bills in the House
and Senate from 2000-2001, aimed at restoring the juvenile court to
its status before sweeping exclusionary offenses were added in 1993, as
well as to encourage the adult court to consider use of reverse waiver to
juvenile court. Both of these bills were reintroduced in 2002, 2003 and
2004.
In 2002, as one step, legislation passed both the House and the
Senate to authorize the Criminal Justice Information System Central
Repository, when a juvenile has been charged as an adult, to disseminate to the Maryland Justice Analysis Center unique identifiers relating
to the child (except those prohibited by State law).
Ford acknowledged that it is unlikely that legislators will restore the
juvenile court to its pre-1993 status, but she has strong belief that in
2005-2006, the Maryland General Assembly, will continue to re-evaluate
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issues related to trying youth as if they are adults.
“We feel like we’ve reversed the tide away from get tough legislation,”
she noted. “Through an aggressive advocacy campaign that included
national experts from Human Rights Watch, the Sentencing Project,
the Youth Law Center, Columbia University and others, Maryland has
seen a reduction in the number of bills being introduced to transfer
authority to the adult court.”

Rebuilding the Juvenile Justice
System
The key argument for keeping youth in the juvenile system is that it
is designed to meet their developmental needs and provide them with a
safe environment, rehabilitative services and age-appropriate medical,
mental health and educational support, so that youth may return to
society as productive, law-abiding citizens. However, juvenile justice
agencies have come under scrutiny in many states. Criticism and legal
sanctions have been levied for a wide-range of serious and dangerous
infractions. Often, advocates must work to improve conditions within
juvenile facilities and to expand home and community-based alternatives to incarceration and confinement, so that the juvenile justice system can serve as a truly meaningful, educational and individualized
alternative to the more chaotic and punishment-based adult criminal
justice system.

Pennsylvania
When the Juvenile Law Center issued a report that examined the
state’s juvenile justice system, it was found that excessive caseloads were
preventing defenders from having meaningful contact with their clients. Legal representation was absent in 11 percent of all delinquency
dispositions involving hearings, including some of the most critical proceedings affecting a child’s liberty. In addition, youth were unrepresented or under-represented during judicial waiver hearings, where the
juvenile court judge, after hearing evidence, transferred youth from a
juvenile to adult criminal court. 105
“This practice is particularly alarming because it can result in youths’
criminal incarceration in the most restrictive circumstances—adult jails
and prisons,” explained Sandra Simpkins of the Northeast Juvenile Defender Center. The report proved to be an effective advocacy tool, since
Coalition for Juvenile Justice

67
“after the report came out, we saw a decrease in that practice. There’s no
way to know for sure, but I think it made people feel ashamed that this
would be going on.” The report also provided a push for more statewide
training for public defenders.
In Philadelphia, there is a separate unit of public defenders who
work solely on transfer cases. “They approach like it’s a death penalty
case, a special category,” said Simpkins. “The attorneys really dig. They
keep statistics. They visit the kids in custody and work with social workers. It’s proven successful, with a 70 percent success rate in keeping
kids in juvenile court.”

New York
In this state, which has both a low age of adult court jurisdiction
(age 16) and broad statutory exclusion legislation, there has not been a
lot of direct reform work around the issue of transfer and waiver. Youth,
ages 13 to 15, charged with certain serious crimes are automatically
tried as an adult under the state’s Juvenile Offender Law. Although they
are tried in adult court, juvenile offenders are sentenced to juvenile
facilities rather than adult facilities.
Advocates say that their focus on retaining youth in the juvenile
system, and reducing transfers to the adult system, is indirect, as they

Legal representation was absent in
11 percent of all delinquency
dispositions involving hearings,
including some of the most critical
proceedings affecting a child’s
liberty.
— Juvenile Law Center, 2003
strive to make the juvenile system a highly effective alternative. “Honestly, our juvenile justice system is so dysfunctional that we have to fix
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that before we can advocate to send more youth into this system,” said
Mishi Faruqee of the Correctional Association of New York. “Lawyers
representing youth in adult court often don’t advocate to remove a case
to Family Court, because a young person often fares better in adult
court, where judges are more willing to send a young person to an
alternative-to-incarceration program.” She explained that there are so
many mandates that youth involved in the juvenile system must follow—go to school, get a job—but, there are very few services and supports to help that happen. Over the past year, there were more youth
incarcerated in state placement facilities for misdemeanors than for felonies. “The juvenile system in New York is like quicksand,” she noted.
“Once you’re in, you get pulled in deeper and deeper.”
One major goal is to reduce pre-adjudicatory juvenile detention, as
well as state placements, for youth under 16. As Faruqee explained,
“The question always is, ‘If we take 16 and 17-year-olds out of the
adult system, where will they go if a judge remands them to a secure
facility? We certainly don’t want to build more youth jails and prisons.
If we can reduce the juvenile detention rate, if we can divert more youth
charged with nonviolent crimes out of juvenile jails and prisons to effective community-based alternatives, then there would be more capacity
for kids over 16 to remain in the JJ system.”
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Conclusion

P

ast predictions from criminologists and the media were
that juvenile crime would soon be running amuck. The
assumption was that the juvenile court, with its emphasis on rehabilitation, did not impose strong enough
sanctions and, therefore, a new breed of young criminals would
emerge and be beyond redemption. The rationale followed that
offering them services would be throwing money into a black hole.
In response, during the 1990s, almost every state rushed to
toughen its laws to make it easier to place young offenders into the
more punitive adult criminal justice system. Since 1992, state after state has expanded the types of offenses that mandate or make
youth eligible for transfer to adult court; many states have taken
the decision to transfer youth to adult criminal court away from
the juvenile court judge and have handed it to the prosecutor who
often proceeds with few guidelines and limited formal or public
review of decisions.
Most dramatic of all are the more than 218,000 youth ages 16
and 17-year-olds enter the adult criminal justice system each year—
not because of the severity of their crimes or because they are violent and repeat offenders, or have exhausted the resources of the
juvenile system, but solely because they happen to live in a state
that has set a lower age of adulthood in the criminal code.
Ironically, this ill-conceived shift has taken place at a time when
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the juvenile crime rate has steadily fallen. And, the shift continues despite evidence that such measures are extremely costly, often implemented in unsystematic fashion, have a disproportionately negative
impact on youth of color, and have little or no effect on making our
communities safer. In fact, the flood of youth who enter the adult system soon emerge back into society as young adults facing enormous
barriers to becoming productive, law-abiding citizens.
Research also knocks down the notion that the juvenile court cannot impose adequate sanctions. Juvenile court judges have long had the
ability to transfer youth with the most chronic criminal histories and
those who commit the most egregious crimes into the adult system.
They also have the ability to impose adequate sanctions within the
juvenile system itself, sanctions that in many cases will exceed the sentences doled out by adult court judges.
An impressive body of research also discounts the notion that today’s
breed of young offenders are immune to rehabilitation. The teen years
are a crucial time when a young person is most amenable to support. In
fact, positive mentoring and programs that are well designed, properly
implemented and carefully monitored can and do make a tremendous
difference, even with serious and chronic offenders.
In his book “The Cycle of Juvenile Justice,” Thomas J. Bernard, professor of criminal justice at Pennsylvania State University, describes the
juvenile system as being in a continuous cyclical pattern, where it is
seen as either too lenient or too harsh.106 It moves in the direction of
increased penalties and severe punishment when the public and policy
makers are convinced that crime is higher than ever and can swing in
the other direction when reformers attempt to “cure” juvenile delinquency with a Band-aid approach; a splattering of uncoordinated services and quick environmental fixes. Bernard stresses the importance of
breaking this cycle of extremes and working toward stable juvenile justice policy.
As we look around the country, we see growing support for a shift
toward middle ground as advocates work to reform ineffective policies.
Except in the rare case of an older, chronic and violent offender, it makes
no sense to try and sentence youth in adult criminal court. As we take
notice of the failures and inequities of sending teenagers into the adult
system, of denying them meaningful sanctions and treatment, we as a
society face a set of important choices:
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We can continue to react in fear. Or, we can take to heart overwhelming evidence and begin to act on it.
We can continue on the same, self-defeating path. Or, we can take a
lesson from Michigan Judge Eugene Moore. As he went against the tide
in declining to sentence a teenager to adult prison, he issued both a
caution and a challenge:
“If we don’t want to throw the baby out with the bath water and
return to the days of the Industrial Revolution, we must do better with
the thousands of juveniles we see every day in our courts.”107
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